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The Florida law governing powers of attorney and similar instruments is found in
Chapter 709 of the Florida Statutes. The Florida legislature on May 4, 2011 voted to pass Senate
Bill 670 which significantly revises Chapter 709 in an attempt to achieve greater consistency
among the states by conforming Florida’s power of attorney law to the Uniform Power of
Attorney Act, with certain modifications. The Florida Power of Attorney Act' (the “Act”) will
take effect on October 1, 2011.

A. Generally

A power of attorney is a wrltlng that grants authority to an agent to act in the place of the
principal. © Under the Act, a pr1nc1pal is an individual who grants authority to an agent in a
power of attorney and an agent* is the person granted authority by the principal under a power of
attorney. The Act only applies to powers created by individuals and does not apply to powers
created by corporations or other non-natural persons.

The Act allows for both durable and nondurable powers of attorney A durable power of
attorney is one that is not terminated by the incapacity of the principal,” whereas a nondurable
power of attorney is terminated upon the principal’s incapacity. “Incapacity” is defined as the
inability of an individual to take those actions necessary to obtain, administer and dispose of real
estate and personal property, intangible property, business property, benefits and income.® For a
power of attorney to be durable, it must state that it is not terminated by the subsequent
incapacity of the principal, or similar words that evidence the principal’s intent.’

The Act applies to all powers of attorney created by an individual except (i) a proxy or
other delegation to exercise voting or management rights with respect to an entity, (ii) a power
created on a form prescribed by a governmental agency or subdivision for a governmental
purpose, (iii) a power coupled with an interest (e.g., a power given to a creditor to sell pledged
collateral), and (iv) a power created by a person other than an individual.® Thus, except as
specifically provided otherwise, the Act applies retroactively to powers in existence before the
effective date of the Act.

Fla. Stat. §709.2101
Fla. Stat. §709.2102(6)
Fla. Stat. §709.2102(8)
Fla. Stat. §709.2102(1)
Fla. Stat. §709.2102(2)
Fla. Stat. §709.2102(4)
Fla. Stat. §709.2104

Fla. Stat. §709.2103
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The meaning and effectiveness of a power of attorney is governed by the Act if the power
of attorney is used in Florida or states for which Florida law applies (even if the power of
attorney was executed in another state).’

Except as modified by the Act or other Florida law, the common law of agency and
principles of equity supplement the Act.'®

B. The Instrument

1. Execution. Powers of attorney executed after the effective date of the Act
(October 1, 2011) must be signed by the principal and by two subscribing witnesses, and be
acknowledged by the principal before a notary public.!' A power of attorney executed before
October 1, 2011 is valid if its execution complied with the laws of Florida at the time it was
executed. f2 Additionally, the Act considers a power of attorney executed in another state to be
valid in Florida (even if it doesn’t comply with the execution requirements of Florida) if it
complied with the execution requirements of the state of execution at the time it was executed.'
This is a significant change from the current Durable Power of Attorney Act; the Uniform Act
has a goal to foster portability of powers of attorney between states which the new Act adopts.
Also under the Act, a photocopy or electronic copy of a power of attorney has the same effect as
the original, unless otherwise provided in the power of attorney.'

2. Springing Powers. A springing power of attorney is one which does not
become effective until the incapacity of the principal. Prior to the effective date of the Act,
springing powers of attorney are valid in Florida. Following the effective date of the Act,
however, powers of attorney must be effectlve as of the time they are executed (except for
certain military powers of attorney).'* Sprmgmég powers of attorney in existence on the effective
date of the Act remain effective under the Act.'

3. Revocation. A principal may revoke a power of attorney at any time by
executing a new power of attorney or other signed writing evidencing the principal’s intent to
revoke the power of attorney 7 The execution of a new power attorney alone does not revoke an
existing power of attorney ® Note that under the Act, simply revoking the power of attorney can
be accomplished without witnesses or notarization and the principal may, but is not required to,
give notice of the revocation to the agent. Of course, it is highly advisable to provide notice of
the revocation to the agent as well as all financial institutions where the principal has accounts.

It is also advisable to have the revocation of a power of attorney notarized so that it can be
recorded in any county where the principal owns real estate. Amendments to a power of attorney

® Fla. Stat. §709.2107

1° Fla. Stat. §709.2301

"' Fla. Stat. §709.2105(2)
' Fla. Stat. §709.2106(2)
" Fla. Stat. §709.2106(3)
" Fla, Stat. §709.2106(5)
'> Fla. Stat. §709.2108(1)
' Fla. Stat. §709.2108(2)
17 Fla. Stat. §709.2110(1)
¥ Fla. Stat. §709.2110(2)
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are not permitted under the Act, which protects agents and third persons from relying on powers
of attorney that may have been amended without their knowledge.

4. Suspension and Termination. The authority granted under a power of
attorney is suspended upon the 1n1t1at10n of a judicial proceeding to determine the principal’s
incapacity or to appoint a guardian.'® The suspensmn contmues until the court dismisses the
proceeding or enters an order adjudicating incapacity.?® A power of attorney terminates upon the
occurrence of any of the following events: (a) death of the principal; (b) incapacity of the
principal when the power of attorney is not durable; (c) adjudication of incapacity of the
principal by a court; (d) revocation of the power of attorney by the principal; (¢) termination of
the power of attorney pursuant to its terms; or (f) accomplishment of the purpose of the power of
attorney.’ ! Any termination or suspension is not effective as to an agent who, without
knowledge of the termination or suspension, acts in good faith under the power of attomey, and
an act so performed binds the principal and the principal’s successors-in-interest.>

C. Agents

1. Qualification. The agent must be a natural person who is 18 years of age
or older or a financial institution that has trust powers has a place of business in Florida, and is
authorized to conduct trust business in Florida.?

2. De51§nat10n A principal may designate a single agent or two or more
persons to act as co-agents.” Unless the power of attorney provides otherwise, each co-agent
may exercise its authority independently. This is a significant change from existing Chapter 709
which provides a default rule that two (2) agents must act unanimously and a majority of co-
agents is required to take all acts when three (3) or more agents are appointed. Even when a
power of attorney requires two or more persons to act together, one or more agents may delegate
to a co-agent the authority to conduct banking transactions as provided in Section 709.2208(1).
Additionally, a principal may designate one or more successor agents to act if the initial agent is
no longer willing or authorized to serve.”> The current Power of Attorney Act does not clearly
set forth the ability to appoint successor agents. Unless the power of attorney provides
otherwise, the successor agent will have the same authority as the original agent.?

3. Acceptance. There is no required method of acceptance contained in the
Act. However, an agent must accept the power of attorney in the manner specified in that power
of attorney. If no method of acceptance is set forth in the power of attorney, a person or
financial institution accepts the appointment as agent by exercising authority or performing
duties as an agent or by any other assertion or conduct indicating acceptance.®’ Interestingly, an

' Fla. Stat. §709.2109(3)
2 1d.

! Fla. Stat. §709.2109(1)
2 Fla. Stat. §709.2109(4)
? Fla. Stat. §709.2105(1)
* Fla. Stat. §709.2111(1)
¥ Fla. Stat. §709.2111(2)
% 1d.

" Fla. Stat. §709.2113
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acceptance does not automatically indicate an acceptance of all terms contained in the written
power of attorney, but rather the scope of the agent’s acceptance will be limited to those aspects
of the power of attorney for which the agent’s assertions or conduct reasonably manifest
acceptance. In order to ensure that the agent has fully accepted a power of attorney at the time
the power of attorney is executed by the principal, it is important for the power of attorney to set
forth a method of acceptance and to have the agent comply with that method of acceptance.

4, Reimbursement and Compensation. The Act deals expressly with
expenses and compensation, which is not explicitly covered under current Chapter 709. Unless
the power of attorney provides otherwise, any agent is entitled to reimbursement for expenses
reasonably incurred on behalf of the principal.® Only qualified agents, however, are entitled to
compensation and that compensation must be reasonable under the circumstances.” A qualified
agent is an agent who is the spouse or an heir of the principal, a financial institution with trust
powers and a place of business in Florida, an attorney or accountant licensed in Florida, or a
natural person who is a resident of Florida and who has never been an agent for more than three
principals at the same time.*® The restriction of compensation to only qualified agents is
intended to protect principals against unlicensed and unregulated individuals seeking to serve as
agents for profit.

5. Resignation. Unless the power of attorney provides a different method for
an agent’s resignation, an agent may resign by giving notice to the principal, to the principal’s
guardian if one has been appointed, or to any co-agent. If no co-agent is serving, the agent may
resign by giving notice to the next successor agent.”’

6. Termination of Agent’s Authority. An agent’s authority under a power of
attorney continues until such authority is terminated because: (a) the agent dies, becomes
incapacitated, resigns or is removed by a court; (b) an action is filed for dissolution, annulment
or legal separation of the agent’s marriage to the principal (unless the power of attorney provides
otherwise); or (c) the power of attorney terminates.>>

D. Duties of Agents

The Act goes much further than existing Chapter 709 to define the duties of Agents. The
Act divides the duties of agents into two categories, those duties that apply notwithstanding a
contrary provision in the power of attorney (“Mandatory Duties”) and those duties that apply in
the absence of a contrary provision in the power of attorney (“Default Duties”).

1. Mandatory Duties. Regardless of the terms contained in the power of
attorney, an agent who has accepted appointment must act only within the scope of authority
granted in the power of attorney, which means the agent may not act contrary to the principal’s
reasonable expectations actually known by the agent, must act in good faith, may not act in a

% Fla. Stat. §709.2112(2)
? Fla. Stat. §709.2112(3)
% Fla. Stat. §709.2112(4)
! Fla. Stat. §709.2118

%2 Fla. Stat. §709.2109(2)
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manner that is contrary to the principal’s best interest (except as provided with respect to the
agent’s duty to cooperate with a person who has authority to make health care decisions for the
principal and with respect to estate planning matters), and must attempt to preserve the
principal’s estate plan when preservation of the plan is in the best interests of the principal (to the
extent 1t is known by the agent, which means an agent is not under a duty to ascertain such
plan).® Additionally, the agent may not delegate authority granted under the power of attorney
to a third person (except the agent may delegate investment functions in accordance with
Florida’s Prudent Investor Rule), the agent must keep a record of all receipts, disbursements and
transactions made on behalf of the principal and, if the power of attorney authorizes the agent to
access the principal’s safe-deposit box the agent must create and maintain an accurate inventory
each time the agent accesses the box.>* However, an agent is not required to disclose such
records unless ordered by court or requested by the principal, a court appointed guardian, another
fiduciary acting for the principal, a governmental agency having authority to protect the welfare
of the principal, or, upon the death of the principal, by the personal representative or successor in
interest of the principal’s estate.>> An agent has sixty (60) days to comply with such a request or
request in writing an additional sixty (60) days.*®

2. Default Duties. The default duties are the ones that apply unless the
power of attorney provides otherwise. These duties provide that an agent who has accepted
appointment shall act loyally and for the sole benefit of the principal, shall not act so as to create
a conflict of interest that may impair the agent’s ability to act in the principal’s best interest, shall
act with the care, competence and diligence ordinarily exercised by agents, and shall cooperate
with any person who has authority to make health care decisions for the principal to carry out the
principal’s reasonable expectations known by the agent.*” For an agent who has accepted
authority to make 1nvestment decisions for the principal, the agent must comply with Florida’s
Prudent Investor Rule.*®

A principal may modify the duties to act loyally and for the sole benefit of
the principal and may waive conflicts of interest; however, a provision that authorizes an agent to
engage in a conflicted transaction is invalid if it was inserted into the power of attorney as a
result of an abuse of a fiduciary or confidential relationship with the principal by the agent or the
agent’s affiliate.® An affiliate includes (1) the agent’s spouse, (ii) the agent’s descendants,
siblings, parents, or their spouses, (iii) a corporation or other entity in which the agent, or a
person who owns a significant interest in the agent, has an interest that might affect the agent’s
best Judgment (iv) a person or entity that owns a significant interest in the agent, or (v) the agent
acting in a fiduciary capacity for someone other than the principal.”’ In a ]udlclal proceeding
concerning conflicts of interest, the agent or affiliate has a burden of proving, by clear and
convincing evidence, that the agent acted (i) solely in the interest of the principal or (ii) in good

 Fla. Stat. §709.2114(1)

* 1d.

% Fla. Stat. §709.2114(6)

% 1d.

37 Fla. Stat. §709.2114(2)

% Fla. Stat. §§518.10 and 518.11
* Fla. Stat. §709.2116(5)(a)

“ Fla. Stat. §709.2116(5)(b)
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faith in the pr1n01pal s best interest and the conflict of interest was expressly authorized in the
power of attorney.*

E. Authority of Agents

1. Generally. The Act also makes clear that an agent may only exercise the
authority specifically granted to the agent in the power of attorney and any authority reasonably
necessary to effectuate the express authority granted in the power of attorney (except as
otherwise limited by the Act).* Court approval is not required for the agent to take action in
furtherance of an express grant of specific authority. Note, however, that general provisions in a
power of attorney which do not identify the specific authority granted, do not grant authority to
the agent (e.g., a provision purporting to give the agent authority to do all acts that the principal
can do would not grant any authority to the agent). Interestingly, the Act does not contain any
default authorities, which is a departure from the Uniform Power of Attorney Act. The drafters
of the Act did not want powers of attorney to be able to incorporate by reference certain default
authorities in an effort to ensure that principals execute powers of attorney that they fully
understand.

2. Financial Institutions. As an exception to the “no incorporation by
reference” rule, the power of attorney may provide that the agent has “authority to conduct
banking transactions as provided in Section 709.2208(1), Florida Statutes ” which grants general
authority to the agent to engage in a laundry list of banking transactions.”® In addition, a power
of attorney may provide that the agent has “authority to conduct investment transactions as
provided in Section 709.2208(2), Florida Statutes,” which grants general authority to the agent to
take any one or more of a laundry list of investment actions.*

3. Affected Property. An agent may exercise authority granted in a power of
attorney with respect to property owned by the pr1nc1pal when the power of attorney is executed
and property that is later acquired by the principal.** The agent may exercise such power
whether or not the property is located in Florlda and whether or not the authority is exercised or
the power of attorney is executed in Florida.*®

4, Prohibited Authorities. The Act does not allow an agent to exercise
specific authority pursuant to a power of attorney to take the following actions: perform duties
under a power of attorney that require the personal services of the principal; make any affidavit
as to the personal knowledge of the principal; vote in any public election on behalf of the
principal; execute or revoke any will or codicil for the principal; or exercise authority granted to
the principal as trustee or court-appointed fiduciary.*’

*! Fla. Stat. §709.2116(4)
2 Fla. Stat. §709.2201(1)
“ Fla. Stat. §709.2208(1)
“ Fla. Stat. §709.2208(2)
* Fla. Stat. §709.2201(5)
* 1d.

7 Fla. Stat. §709.2201(3)
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5. Authority Requiring Separate Signed Enumeration. In a dramatic
deviation from existing Chapter 709, the Act provides that there are certain authorities that the
agent may exercise only if the principal signs or initials next to the specific enumeration of the
authority in the power of attorney (initialing or signing a page is not sufficient), such authority is
consistent with the agent’s duties and the exercise is not otherwise prohibited by another
instrument.*®

(a) Authorities. These additional requirements apply to the authority
to create an inter vivos trust, to amend, revoke or terminate a trust created by the principal, to
make a gift, to create or change rights of survivorship, to create or change a beneficiary
designation, to waive the principal’s right to be a beneficiary of a joint and survivor annuity, and
to disclaim property and powers of appointment.*’

(b) Further Restrictions. Notwithstanding the separate signed
enumeration of authority to do any of the acts specified in Paragraph E5(a) above, an agent who
is not an ancestor, spouse or descendant of the principal may not exercise authority to create in
the agent, or in someone the agent is legally obligated to support, any interest in the principal’s
property, whether by gift, right of survivorship, beneficiary designation, disclaimer or otherwise,
unless the power of attorney provides otherwise.’® In addition, an agent may amend, modify,
revoke, or terminate a trust for which the principal is the settlor only if the trust instrument
explicitly provides that authority to the settlor’s agent.”' If the power of attorney authorizes an
agent to conduct banking or investment transactions, then making a deposit to or a withdrawal
from an insurance policy, retirement account, individual retirement account, benefit plan, bank
account or any other account held jointly or otherwise held in survivorship or payable on death,
is not considered to be a change to the survivorship feature or beneficiary designation, and no
further specific authority is required for the agent to exercise such authority.*?

(c) Gifts. Unless the power of attorney provides otherwise, a general
grant of authority in a power of attorney to make gifts only authorizes the agent to make gifts of
the principal’s property outright to, or for the benefit of, a person in an amount per donee not to
exceed the federal gift tax annual exclusion amount (or twice that amount if the principal’s
spouse agrees to gift splitting).53

(d) Applicability. Because the requirements above are new, powers of
attorney created before the Act will not comply with them. As a result, the specific requirements
and limitations listed herein do not apply to powers granted before the effective date of the Act.

“® Fla. Stat. §709.2202(1)

4 1d.

% Fla. Stat. §709.2202(2)

! Fla. Stat. §§709.2202(1)(b) and 736.0602(5)
52 Fla. Stat. §709.2202(4)

3 Fla. Stat. §709.2202(3)
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F. Liability of Agents

L. Generally. Existing Chapter 709 provides generally that an agent must
observe the standards of care applicable to trustees and can be held liable to interested persons
for damages resulting from a breach of fiduciary duty. The Act goes much further in describing
the agent as a fiduciary who owes specific duties to the principal (see Section D above) and who
can be held liable for improper acts or omissions. Furthermore, the Act provides that (a) absent a
breach of duty to the principal, an agent is not liable if the value of the principal’s property
declines® and (b) an agent who acts in good faith is not liable to any beneficiary of the
principal’s estate plan for failure to preserve the plan.”> Also note that an agent cannot be liable
for preservation of the principal’s estate plan unless the agent has actual knowledge of the estate
plan.

2. Damages and Costs. The Act clearly defines the scope of damages and
costs recoverable for a breach of duty. Specifically, an agent who violates its duties is liable to
the principal or the principal’s successors-in-interest for the amount required to restore the value
of the principal’s property to what it would have been had the violation not occurred and to
reimburse the principal or the principal’s successors-in-interest for the attorneys fees and costs
paid from the principal’s funds on the agent’s behalf in defense of the agent’s actions.’® The
remedies under the Act are not exclusive and do not abrogate any right or remedy under any
other law other than the Act.”’

3. Actions of Co-Agents. The Act imposes on an agent who has actual
knowledge of a breach or imminent breach of fiduciary duty by another agent an obligation to
take reasonable action to safeguard the principal’s best interests.*® If the agent in good faith
believes the principal is not mcapamtated notifying the principal of the breach or imminent
breach is sufficient action.’ Except as otherwise provided in the power of attorney, an agent
who does not have actual knowledge of a breach or pending breach and who does not participate
in or conceal a breach of ﬁduc1ary duty committed by another agent is not liable for the actions
or omissions of the other agent.®

4, Successor Agents. Under the Act successor agents do not have a duty to
review the conduct or decisions of predecessor agents ' Absent actual knowledge of a breach of
fiduciary duty by a predecessor agent, a successor agent does not have a duty to institute any
procee6c21ing against a predecessor agent or such agent’s estate for any actions or omissions as
agent.

% Fla. Stat. §709.2114(5)
> Fla. Stat. §709.2114(3)
%% Fla. Stat. §709.2117

57 Fla. Stat. §709.2303

% Fla. Stat. §709.2111(4)
¥ 1d.

% Fla. Stat. §709.2111(3)
¢! Fla. Stat. §709.2111(5)
82 1d.
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5. Others. An agent may properly delegate investment functions pursuant to
Florida’s Prudent Investor Rule, and provided the agent exercises reasonable care, judgment, and
caution in selecting the delegee, establishing the scope in terms of the delegation, and in
periodically reviewing the delegee’s actions, the delegating agent is not liable for an act, error of
judgment, or default of the delegee.®®

6. Exoneration. The Act also provides that a power of attorney may
exonerate an agent for liability for any acts or decisions made by the agent in good faith and
pursuant to the authority granted in the power of attorney.** Such a provision is effective to the
extent it (a) does not relieve the agent of liability for breach of a duty committed dishonestly,
with improper motive, or with reckless indifference to the purpose of the power or the best
interest of the principal and (b) was not inserted as a result of an abuse of a confidential or
fiduciary relationship with the principal.®’

G. Third Persons

1. Acceptance. The Act imposes a requirement that a third person must
accept or reject a power of attorney within a reasonable time. ® For financial institutions, four
business days is presumed to be a reasonable time. ©” For other third persons, reasonableness
will depend on the circumstances and the terms of the power of attorney. The third person must
accept the power of attorney as is,®® but may require the agent to execute an affidavit setting
forth certain facts establishing the continuing validity of the power.%® A third person may also in
good faith request an English translation of any power not wholly in English and an opinion of
counsel as to any matter of law concerning the power of attorney.”®

2. Rejection. The Act also imposes a requirement that a third person who
rejects a power of attorney must state in writing the reasons for the rejection.”’ A third person is
not required to accept a power of attorney if: (a) the third person is not otherwise required to
engage in the transaction with the principal; (b) the third person has knowledge of the
termination or suspension of the agent’s authority or the power of attorney; (c) a timely request
by the third person for an affidavit, English translation or opinion of counsel is refused by the
agent; (d) the third person believes in good faith that the power is not valid or the agent does not
have authority; or (e) the third person has knowledge of a report to adult protective services
stating a good faith belief that the principal may be subject to physical or financial abuse by the
agent or someone acting for or with the agent.”

% Fla. Stat. §518.112(1)(4)
% Fla. Stat. §709.2115

& 1d.

% Fla. Stat. §709.2120(1)(a)
7 Fla. Stat. §709.2120(1)b)
6 Fla. Stat. §709.2120(1)(c)
% Fla. Stat. §709.2119(2)

" Fla. Stat. §709.2119(3)

"' Fla. Stat. §709.2120(1)(a)
2 Fla. Stat. §709.2120(2)
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3. Liability. A third person who, in violation of the Act, refuses to accept a
power of attorney is subject to a court order mandating acceptance of the power of attorney and
liability for damages, including attorney’s fees and costs, incurred in any Il)roceeding that
confirms the validity of the power of attorney or mandates its acceptance.

4. Reliance. A third person who in good faith accepts a power of attorney
may rely upon the power and the actions of the agent which are reasonably within the scope of
the agent’s authority.”* A third person who acts in reliance upon the authority granted to an
agent will be held harmless by the principal for any loss or liability incurred as a result of actions
taken before the receipt of notice that the agent no longer has authority.” A third person who
acts in good faith upon any representation, direction or action of the agent is not liable to the
principal or the principal’s estate, beneficiaries or joint owners for such acts.”®

H. Judicial Relief

1. Generally. The Act more clearly defines the role of the courts in
proceedings relating to powers of attorneys. Specifically, a court is empowered under the Act to
construe or enforce a power of attorney, review the agent’s conduct, terminate the agent’s
authority, remove the agent, and grant other applicable relief.”’ The Act not only applies to
judicial proceedings initiated after the effective date of the Act, but also to judicial proceedings
commenced before that date.

2. Who May Petition. The following persons are authorized under the Act to
petition for judicial relief: (a) the principal or the agent; (b) a guardian, conservator, trustee or
other fiduciary acting for the principal or the principal’s estate; (¢) a person authorized to make
health care decisions for the principal (if the principal’s health care is at issue); (d) any other
interested person who can demonstrate that they are interested in the welfare of the principal or
has a good faith belief that the court’s intervention is necessary; (¢) a governmental agency
having regulatory authority to protect the principal’s welfare; and (f) a person asked to honor the
power of attorney.”®

3. Fees and Costs. In any judicial proceeding instituted pursuant to the Act,
the court is required to award reasonable attorney’s fees and costs.”

” Fla. Stat. §709.2120(3)

™ Fla. Stat. §709.2119(1)(a)
” Fla. Stat. §709.2119(5)
76 Id

77 Fla. Stat. §709.2116(1)

® Fla. Stat. §709.2116(2)

™ Fla. Stat. §709.2116(3)
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FLORIDA POWER OF ATTORNEY ACT
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A bill to be entitled
An act relating to powers of attorney; providing
directives to the Division of Statutory Revision;
creating s. 709.2101, F.S.; providing a short title;
creating s. 709.2102, F.S.; providing definitions;
creating s. 709.2103, F.S.; providing applicability;
providing exceptions; creating s. 709.2104, F.S.;
providing for a durable power of attorney; creating s.
709.2105, F.S.; specifying the qualifications for an
agent; providing requirements for the execution of a
power of attorney; creating s. 709.2106, F.S.;
providing for the wvalidity of powers of attorney
created by a certain date or in another jurisdiction;
providing for the validity of a military power of
attorney; providing for the validity of a photocopy or
electronic copy of a power of attorney; creating s.
709.2107, F.S.; providing for the meaning and
effectiveness of a power of attorney; creating s.
709.2108, F.S.; specifying when a power of attorney is
effective; providing limitations with respect to a
future power of attérney; creating s. 709.2109, F.S.;
providing for the termination or suspension of a power
of attorney or an agent’s authority; creating s.
709.2110, F.S.; providing for the revocation of a
power of attorney; creating s. 709.2111, F.S.;
providing for the designation of co-agents and
successor agents; specifying the responsibility of a
successor agent for a predecessor agent; authorizing a
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co-agent; creating s. 709.2112, F.S.; providing for
the reimbursement and compensation of agents; creating
s. 709.2113, F.S.; providing for the agent’s
acceptance of appointment; creating s. 709.2114, F.S.;
providing for an agent’s duties; limiting an agent’s
liability, absent a breach of duty; requiring that an
agent make certain disclosures upon order of a court,
upon the death of the principal, or under certain
other circumstances; creating s. 709.2115, F.S.;
providing for the exoneration of an agent; providing
exceptions; creating s. 709.2116, F.S.; providing for
judicial relief; authorizing the award of attorney’s
fees and costs; providing for a judicial challenge to
an agent’s exercise of power based on a conflict of
interest; specifying the burden of proof required to
overcome that challenge; creating s. 709.2117, F.S.;
providing for an agent’s liability; creating s.
709.2118, F.S.; providing for an agent’s resignation;
creating s. 709.2119, F.S.; providing for the
acceptance of and reliance upon a power of attorney;
authorizing a third party to require an affidavit;
providing for the validity of acts taken on behalf of
a principal who is reported as missing by a branch of
the United States Armed Forces; providing a
restriction on the conveyance of homestead property
held by such a principal; creating s. 709.2120, F.S.;
providing for liability if a third person refuses to
accept a power of attorney under certain

circumstances; providing for an award of damages and
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attorney’s fees and costs; creating s. 709.2121, F.S.;
requiring that notice of certain events be provided to
an agent or other third person; specifying the form of
the notice and when it is effective; creating s.
7092.2201, F.S.; providing for the authority of an
agent; providing limitations; providing that an
agent’s authority extends to property later acquired
by the principal; creating s. 709.2202, F.S.;
specifying that certain authority requires separate
signed enumeration; restricting the amount of certain
gifts made by an agent; specifying certain acts that
do not require specific authority if the agent is
authorized to conduct banking transactions; limiting
the application of such provision; creating s.
709.2208, F.S.; providing for authority to conduct
banking and security transactions; creating s.
709.2301, F.S.; specifying the role of common law;
creating s. 709.2302, F.S.; providing for the
preemption of laws relating to financial institutions;
creating s. 709.2303, F.S.; providing for the
recognition of other remedies; creating s. 709.2401,
F.S.; specifying the relationship of the act to
federal law regqulating electronic signatures; creating
s. 709.2402, F.S.; providing for powers of attorney
executed before the effective date of the act;
amending s. 736.0602, F.S.; conforming a cross-—
reference; repealing s. 709.01, F.S., relating to the
authority of an agent when the principal is dead;

repealing s. 709.015, F.S., relating to the authority
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88 of an agent when the principal is missing; repealing
89 s. 709.08, F.S., relating to durable powers of
90 attorney; repealing s. 709.11, F.S., relating to a
91 deployment-contingent power of attorney; providing an
92 effective date.
93

94| Be It Enacted by the Legislature of the State of Florida:
95

96 Section 1. The Division of Statutory Revision is requested

97| to create part I of chapter 709, Florida Statutes, consisting of
98 ss. 709.02-709.07, entitled “POWERS OF APPOINTMENT.”

99 Section 2. The Division of Statutory Revision is requested

100| to create part II of chapter 709, Florida Statutes, consisting
101 of ss. 709.2101-709.2402, entitled “POWERS OF ATTORNEY.“

102 Section 3. Section 709.2101, Florida Statutes, is created
103 to read:

104 709.2101 Short title.—This part may be cited as the

105 MFlorida Power of Attorney Act.”

106 Section 4. Section 709.2102, Florida Statutes, is created
107| to read:

108 709.2102 Definitions.—As used in this part, the term:

109 (1) “Agent” means a person granted authority to act for a

110 principal under a power of attorney, whether denominated an

111 agent, attorney in fact, or otherwise. The term includes an

112| original agent, co-agent, and successor agent.

113 (2) “Durable” means, with respect to a power of attorney,

114| not terminated by the principal’s incapacity.

115 (3) “Electronic” means technology having electrical,

116{ digital, magnetic, wireless, optical, electromagnetic, or
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117 similar capabilities.
118 (4) "Financial institution” has the same meaning as in s.
119] 655.005.
120 (5) “Incapacity” means the inability of an individual to

121 take those actions necessary to obtain, administer, and dispose

122 of real and personal property, intangible property, business

123| property, benefits, and income.

124 (6) “Knowledge” means a person has actual knowledge of the

125 fact, has received a notice or notification of the fact, or has

126 reason to know the fact from all other facts and circumstances

127] known to the person at the time in question. An organization

128 that conducts activities through employees has notice or

129] knowledge of a fact involving a power of attorney only from the

130| time information was received by an employee having

131 responsibility to act on matters involving the power of

132 attorney, or would have had if brought to the employee’s

133| attention if the organization had exercised reasonable

134] diligence. An organization exercises reasonable diligence if the

135| organization maintains reasonable routines for communicating

136| significant information to the employee having responsibility to

137| act on matters involving the power of attorney and there is

138 reasonable compliance with the routines. Reasonable diligence

139| does not require an employee to communicate information unless

140| the communication is part of the individual’s regular duties or

141 the individual knows that a matter involving the power of

142 attorney would be materially affected by the information.

143 (7) “Power of attorney” means a writing that grants

144 authority to an agent to act in the place of the principal,

145| whether or not the term is used in that writing.
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146 (8) “Presently exercisable general power of appointment”

147| means, with respect to property or a property interest subject

148 to a power of appointment, power exercisable at the time in

149] question to vest absolute ownership in the principal

150 individually, the principal’s estate, the principal’s creditors,

151} or the creditors of the principal’s estate. The term includes a

152| power of appointment not exercisable until the occurrence of a

153| specified event, the satisfaction of an ascertainable standard,

154 or the passage of a specified period only after the occurrence

155 of the specified event, the satisfaction of the ascertainable

156| standard, or the passage of the specified period. The term does

157 not include a power exercisable in a fiduciary capacity or only

158| by will,

159 (9) “Principal” means an individual who grants authority to

160} an agent in a power of attorney.

l6l (10) “Property” means anything that may be the subject of

162 ownership, whether real or personal, legal or equitable, or any

163| interest or right therein.

164 (11) “Record” means information that is inscribed on a

165| tangible medium or that is stored in an electronic or other

166y medium and is retrievable in perceivable form.

167 (12) “Sign” means having present intent to authenticate or

168 adopt a record to:

169 (a) Execute or adopt a tangible symbol; or

170 (b) Attach to, or logically associate with the record an

171 electronic sound, symbol, or process.

172 (13) “Third person” means any person other than the

173 principal, or the agent in the agent’s capacity as agent.
174 Section 5. Section 709.2103, Florida Statutes, is created
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175| to read:
176 709.2103 Applicability.—This part applies to all powers of
177 attorney except:
178 (1) A proxy or other delegation to exercise voting rights
179| or management rights with respect to an entity;
180 (2) A power created on a form prescribed by a government or

181} governmental subdivision, agency, or instrumentality for a

182 governmental purpose;

183 (3) A power to the extent it is coupled with an interest in

184 the subject of the power, including a power given to or for the

185 benefit of a creditor in connection with a credit transaction:
186 and

187 (4) A power created by a person other than an individual.
188 Section 6. Section 709.2104, Florida Statutes, is created
189 to read:

190 709.2104 Durable power of attorney.—Except as otherwise

191 provided under this part, a power of attorney is durable if it

192| contains the words: “This durable power of attorney is not

193| terminated by subsequent incapacity of the principal except as

194 provided in chapter 709, Florida Statutes,” or similar words

195| that show the principal’s intent that the authority conferred is

196 exercisable notwithstanding the principal’s subsequent

197| incapacity.
198 Section 7. Section 709.2105, Florida Statutes, is created
199 to read:

200 709.2105 Qualifications of agent; execution of power of
201| attorney.—
202 (1) The agent must be a natural person who is 18 years of

203| age or older or a financial institution that has trust powers,
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204 has a place of business in this state, and is authorized to

205 conduct trust business in this state.

206 (2) A power of attorney must be signed by the principal and

207| by two subscribing witnesses and be acknowledged by the

208 principal before a notary public or as otherwise provided in s.
209 695.03.

210 Section 8. Section 709.2106, Florida Statutes, is created
211| to read:

212 709.2106 Validity of power of attorney.—

213 (1) A power of attorney executed on or after October 1,

214 2011, is valid if its execution complies with s. 709.2105.

215 (2) A power of attorney executed before October 1, 2011, is

216y wvalid if its execution complied with the law of this state at

217 the time of execution.

218 (3) A power of attorney executed in another state which

219| does not comply with the execution requirements of this part is

220 valid in this state if, when the power of attorney was executed,

221| the power of attorney and its execution complied with the law of

222| the state of execution. A third person who is requested to

223| accept a power of attorney that is valid in this state solely

224| Dbecause of this subsection may in good faith request, and rely

225| upon, without further investigation, an opinion of counsel as to

226| any matter of law concerning the power of attorney, including

227 the due execution and validity of the power of attorney. An

228 opinion of counsel requested under this subsection must be

229| provided at the principal’s expense. A third person may accept a

230| power of attorney that is valid in this state solely because of

231| this subsection if the agent does not provide the requested

232 opinion of counsel, and in such case, a third person has no
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233 liability for refusing to accept the power of attorney. This

234 subsection does not affect any other rights of a third person

235| who is requested to accept the power of attorney under this

236| part, or any other provisions of applicable law.

237 (4) A military power of attorney is valid it it is executed

238| in accordance with 10 U.S.C. s. 1044b, as amended. A deployment-

239} contingent power of attorney may be signed in advance, is

240| effective upon the deployment of the principal, and shall be
241 afforded full force and effect by the courts of this state.

242 (5) Except as otherwise provided in the power of attorney,

243 a photocopy or electronically transmitted copy of an original

244| power of attorney has the same effect as the original.
245 Section 9. Section 709.2107, Florida Statutes, is created
246| to read:

247 709.2107 Meaning and effectiveness of power of attorney.—

248 The meaning and effectiveness of a power of attorney is governed

249 by this part if the power of attorney:

250 (1) Is used in this state; or

251 (2) States that it is to be governed by the laws of this
252 state.

253 Section 10. Section 709.2108, Florida Statutes, is created
254 to read:

255 709.2108 When power of attorney is effective.—

256 (1) Except as provided in this section, a power of attorney

257 is exercisable when executed.

258 (2) If a power of attorney executed before October 1, 2011,

259| 1is conditioned on the principal’s lack of capacity and the power

260 of attorney has not become exercisable before that date, the

261| power of attorney is exercisable upon the delivery of the
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262| affidavit of a physician who has primary responsibility for the

263| treatment and care of the principal and who is licensed to

264| practice medicine or osteopathic medicine pursuant to chapter

265 458 or chapter 459 as of the date of the affidavit. The

266| affidavit executed by the physician must state that the

267] physician is licensed to practice medicine or osteopathic

268| medicine pursuant to chapter 458 or chapter 459, that the

269 physician is the primary physician who has responsibility for

270 the treatment and care of the principal, and that the physician

271 believes that the principal lacks the capacity to manage
272| property.

273 (3) Except as provided in subsection (2) and s.

274 709.2106(4), a power of attorney is ineffective if the power of

275| attorney provides that it is to become effective at a future

276| date or upon the occurrence of a future event or contingency.
277 Section 11. Section 709.2109, Florida Statutes, is created
278 to read:

279 709.2109 Termination or suspension of power of attorney or

2801 agent’s authority.—

281 (1) A power of attorney terminates when:
282 {a) The principal dies;
283 {b) The principal becomes incapacitated, if the power of

284| attorney is not durable;

285 (c) The principal is adjudicated totally or partially

286| incapacitated by a court, unless the court determines that

287 certain authority granted by the power of attorney is to be

288| exercisable by the agent;

289 (d) The principal revokes the power of attorney;

290 (e) The power of attorney provides that it terminates;
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291 {(f) The purpose of the power of attorney is accomplished;
2921 or
293 {(g) The agent’s authority terminates and the power of

294 attorney does not provide for another agent to act under the

295| power of attorney.

296 {(2) An agent’s authority is exercisable until the authority

297] terminates. An agent’s authority terminates when:

298 (a) The agent dies, becomes incapacitated, resigns, or is

299] removed by a court;

300 (b) An action is filed for the dissolution or annulment of

301| the agent’s marriage to the principal or for their legal

302 separation, unless the power of attorney otherwise provides; or

303 (c) The power of attorney terminates.

304 (3) If any person initiates judicial proceedings to

305 determine the principal’s incapacity or for the appointment of a

306} guardian advocate, the authority granted under the power of

307 attorney is suspended until the petition is dismissed or

308| withdrawn or the court enters an order authorizing the agent to

309| exercise one or more powers granted under the power of attorney.

310 (a) If an emergency arises after initiation of proceedings

311} to determine incapacity and before adjudication regarding the

312| principal’s capacity, the agent may petition the court in which

313| the proceeding is pending for authorization to exercise a power

314| granted under the power of attorney. The petition must set forth

315| the nature of the emergency, the property or matter involved,

316| and the power to be exercised by the agent.

317 (b) Notwithstanding the provisions of this section, unless

318 ctherwise ordered by the court, a proceeding to determine

319| incapacity does not affect the authority of the agent to make
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320} health care decisions for the principal, including, but not

321 limited to, those provided in chapter 765. If the principal has

322 executed a health care advance directive designating a health

323 care surrogate, the terms of the directive control if the

324 directive and the power of attorney are in conflict unless the

325| power of attorney is later executed and expressly states

326 otherwise.

327 (4) Termination or suspension of an agent’s authority or of

328 a power of attorney is not effective as to an agent who, without

329 knowledge of the termination or suspension, acts in good faith

3301 under the power of attorney. An act so performed, unless

331 otherwise invalid or unenforceable, binds the principal and the

332 principal’s successors in interest.

333 Section 12. Section 709.2110, Florida Statutes, is created
334 to read:

335 709.2110 Revocation of power of attorney.—

336 (1) A principal may revoke a power of attorney by

337| expressing the revocation in a subsequently executed power of

338 attorney or other writing signed by the principal. The principal

339| may give notice of the revocation to an agent who has accepted

340 authority under the revoked power of attorney.

341 (2) Except as provided in subsection (1), the execution of

342 a power of attorney does not revoke a power of attorney

343 previously executed by the principal.
344 Section 13. Section 709.2111, Florida Statutes, is created
345 to read:

346 709.2111 Co-agents and successor agents.—

347 (1) A principal may designate two or more persons to act as

348 co-agents. Unless the power of attorney otherwise provides, each
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349| co-agent may exercise its authority independently.

350 (2) A principal may designate one or more successor agents

351 to act if an agent resigns, dies, becomes incapacitated, is not

352 gualified to serve, or declines to serve. Unless the power of

353| attorney otherwise provides, a successor agent:

354 (a) Has the same authority as that granted to the original
355| agent; and
356 (b) May not act until the predecessor agents have resigned,

357} have died, have become incapacitated, are no longer gqualified to

358 serve, or have declined to serve.

359 (3) Except as otherwise provided in the power of attorney

360 and subsection (4), an agent who does not participate in or

361| conceal a breach of fiduciary duty committed by another agent,

362 including a predecessor agent, is not liable for the actions or

363 omissions of the other agent.

364 (4) An agent who has actual knowledge of a breach or

365| imminent breach of fiduciary duty by another agent, including a

366| predecessor agent, must take any action reasonably appropriate

367 in the circumstances to safeguard the principal’s best

368| interests. If the agent in good faith believes that the

369| principal is not incapacitated, giving notice to the principal

3701 is a sufficient action. An agent who fails to take action as

371 required by this subsection is liable to the principal for the

372| principal’s reasonably foreseeable damages that could have been

373 avoided if the agent had taken such action.

374 (5) A successor agent does not have a duty to review the

375| conduct or decisions of a predecessor agent. Except as provided

376 in subsection (4), a successor agent does not have a duty to

377| institute any proceeding against a predecessor agent, or to file
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378 any claim against a predecessor agent’s estate, for any of the

379| predecessor agent’s actions or omissions as agent.

380 (6) If a power of attorney requires that two or more

381| persons act together as co-agents, notwithstanding the

382 requirement that they act together, one or more of the agents

383| may delegate to a co-agent the authority to conduct banking

384 transactions as provided in s. 709.2208(1), whether the

385| authority to conduct banking transactions is specifically

386 enumerated or incorporated by reference to that section in the

387 pewer of attorney.

388 Section 14. Section 709.2112, Florida Statutes, is created
389| to read:

380 709.2112 Reimbursement and compensation of agent.—

3901 (1) Unless the power of attorney otherwise provides, an

392 agent is entitled to reimbursement of expenses reasonably

393| incurred on behalf of the principal.

394 (2) Unless the power of attorney otherwise provides, a

395/ qualified agent is entitled to compensation that is reasonable

396 under the circumstances.

397 (3) Notwithstanding any provision in the power of attorney,

398 an agent may not be paid compensation unless the agent is a

399 gqualified agent.

400 (4) For purposes of this section, the term “qualified

401| agent” means an agent who is the spouse of the principal, an

402| heir of the principal within the meaning of s. 732.103, a

403 financial institution that has trust powers and a place of

404 business in this state, an attorney or certified public

405| accountant who is licensed in this state, or a natural person

406| who is a resident of this state and who has never been an agent
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407 for more than three principals at the same time.
408 Section 15. Section 709.2113, Florida Statutes, is created
409 to read:
410 709.2113 Agent’s acceptance of appointment.-—-Except as

411 otherwise provided in the power of attorney, a person accepts

412 appointment as an agent by exercising authority or performing

413 duties as an agent or by any other assertion or conduct

414 indicating acceptance. The scope of an agent’s acceptance is

415 limited to those aspects of the power of attorney for which the

416 agent’s assertions or conduct reasonably manifests acceptance.

417 Section 16. Section 709.2114, Florida Statutes, 1is created
418 to read:

419 709.2114 Agent’s duties.—

420 (1) An agent is a fiduciary. Notwithstanding the provisions

421 in the power of attorney, an agent who has accepted appointment:

422 (a) Must act only within the scope of authority granted in

423 the power of attorney. In exercising that authority, the agent:

424 1. May not act contrary to the principal’s reasonable

425 expectations actually known by the agent;
426 2. Must act in good faith;

427 3. May not act in a manner that is contrary to the

428| principal’s best interest, except as provided in paragraph
429 {2) (d) and s. 709.2202; and

430 4. Must attempt to preserve the principal’s estate plan, to

431 the extent actually known by the agent, if preserving the plan

432 is consistent with the principal’s best interest based on all

433 relevant factors, including:

434 a. The value and nature of the principal’s property;

435 b. The principal’s foreseeable obligations and need for
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436 maintenance;

437 C. Minimization of taxes, including income, estate,

438| inheritance, generation-skipping transfer, and gift taxes;

439 d. Eligibility for a benefit, a program, or assistance

440 under a statute or rule; and

441 €. The principal’s personal history of making or joining in

442 making gifts;

443 (b) May not delegate authority to a third person except as
444 provided in s. 518.112;
445 (c) Must keep a record of all receipts, disbursements, and

446| transactions made on behalf of the principal; and

447 (d) Must create and maintain an accurate inventory each

448 time the agent accesses the principal’s safe-deposit box, if the

449| power of attorney authorizes the agent to access the box.

450 (2) Except as otherwise provided in the power of attorney,

451 an agent who has accepted appointment shall:

452 {a) Act loyally for the sole benefit of the principal;

453 (b) Act so as not to create a conflict of interest that

454| impairs the agent’s ability to act impartially in the

455 principal’s best interest;

456 (c) Act with the care, competence, and diligence ordinarily

457| exercised by agents in similar circumstances; and

458 (d) Cooperate with a person who has authority to make

459 health care decisions for the principal in order to carry out

460 the principal’s reasonable expectations to the extent actually

461 known by the agent and, otherwise, act in the principal’s best

462 interest.

463 (3) An agent who acts in good faith is not liable to any

464| beneficiary of the principal’s estate plan for failure to
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465| preserve the plan.

466 {4) If an agent is selected by the principal because of

467 special skills or expertise possessed by the agent or in

468| reliance on the agent’s representation that the agent has

469| special skills or expertise, the special skills or expertise

470| must be considered in determining whether the agent has acted

471| with care, competence, and diligence under the circumstances.

472 (5) Absent a breach of duty to the principal, an agent is

473 not liable if the value of the principal’s property declines.

474 {6) Except as otherwise provided in the power of attorney,

475 an agent is not required to disclose receipts, disbursements,

476 transactions conducted on behalf of the principal, or safe-

477 deposit box inventories, unless ordered by a court or requested

478 by the principal, a court-appointed guardian, another fiduciary

479 acting for the principal, a governmental agency having authority

480| to protect the welfare of the principal, or, upon the death of

481 the principal, by the personal representative or successor in

482| interest of the principal’s estate. If requested, the agent must

483 comply with the request within 60 days or provide a writing or

484 other record substantiating why additional time is needed and

485 comply with the request within an additional 60 days.
486 Section 17. Section 709.2115, Florida Statutes, is created
487 to read:

488 709.2115 Exoneration of agent.—A power of attorney may

489 provide that the agent is not liable for any acts or decisions

490( made by the agent in good faith and under the power of attorney,

491] except to the extent the provision:

492 (1) Relieves the agent of liability for breach of a duty

493 committed dishonestly, with improper motive, or with reckless
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494 indifference to the purposes of the power of attorney or the

495| best interest of the principal; or

496 (2) Was inserted as a result of an abuse of a confidential

497} or fiduciary relationship with the principal.

498 Section 18. Section 709.2116, Florida Statutes, is created
499 to read:

500 709.2116 Judicial relief; conflicts of interests.—

501 (1) A court may construe or enforce a power of attorney,

502 review the agent’s conduct, terminate the agent’s authority,

503 remove the agent, and grant other appropriate relief.

504 (2) The following persons may petition the court:

505 (a) The principal or the agent, including any nominated

506 successor agent.

507 (b) A guardian, conservator, trustee, or other fiduciary

508 acting for the principal or the principal’s estate.

509 (c) A person authorized to make health care decisions for

510 the principal if the health care of the principal is affected by
511] the actions of the agent.

512 (d) Any other interested person if the person demonstrates

513 to the court’s satisfaction that the person is interested in the

514 welfare of the principal and has a good faith belief that the

515| court’s intervention is necessary.

516 (e) A governmental agency having regulatory authority to

517| protect the welfare of the principal.

518 (f) A person asked to honor the power of attorney.

519 (3) In any proceeding commenced by filing a petition under

520 this section, including, but not limited to, the unreasonable

521 refusal of a third person to allow an agent to act pursuant to

522 the power of attorney, and in challenges to the proper exercise
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523 of authority by the agent, the court shall award reasonable

524| attorney’s fees and costs.

525 (4) If an agent’s exercise of a power is challenged in a

526| Jjudicial proceeding brought by or on behalf of the principal on

527 the grounds that the exercise of the power was affected by a

528 conflict of interest, and evidence is presented that the agent

529 or an affiliate of the agent had a personal interest in the

530 exercise of the power, the agent or affiliate has the burden of

531| proving, by clear and convincing evidence that the agent acted:

532 (a) Solely in the interest of the principal; or

533 (b) In good faith in the principal’s best interest, and the

534 conflict of interest was expressly authorized in the power of

535| attorney.
536 (5) For purposes of subsection (4):

537 (a) A provision authorizing an agent to engage in a

538| transaction affected by a conflict of interest which is inserted

539 into a power of attorney as the result of the abuse of a

540| fiduciary or confidential relationship with the principal by the

541| agent or the agent’s affiliate is invalid.

542 (b) Affiliates of an agent include:

543 1. The agent’s spouse;

544 2. The agent’s descendants, siblings, parents, or their
545 spouses;

546 3. A corporation or other entity in which the agent, or a

547 person who owns a significant interest in the agent, has an

548 interest that might affect the agent’s best judgment;

549 4. A person or entity that owns a significant interest in
550| the agent; or

551 5. The agent acting in a fiduciary capacity for someone
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552 other than the principal.
553 Section 19. Section 709.2117, Florida Statutes, is created
554 to read:
555 709.2117 Agent’s liability.—An agent who violates this part

556{ is liable to the principal or the principal’s successors in

557] interest for the amount required to:

558 (1) Restore the value of the principal’s property to what

559 it would have been had the violation not occurred; and

560 {2) Reimburse the principal or the principal’s successors

561| in interest for the attorney’s fees and costs paid from the

562 principal’s funds on the agent’s behalf in defense of the

563| agent’s actions.
564 Section 20. Section 709.2118, Florida Statutes, 1s created
565 to read:

566 709.2118 Agent’s resignation.—Unless the power of attorney

567| provides a different method for an agent’s resignation, an agent

568| may resign by giving notice to the principal, to the guardian if

569| the principal is incapacitated and one has been appointed for

570| the principal, and to any co-agent, or if none, the next

571 successor agent.
572 Section 21. Section 709.2119, Florida Statutes, is created
573 to read:

574 709.2119 Acceptance of and reliance upon power of
575 attorney.—
576 (1) (a) A third person who in good faith accepts a power of

577 attorney that appears to be executed in the manner required by

578 law at the time of its execution may rely upon the power of

579! attorney and the actions of the agent which are reasonably

580| within the scope of the agent’s authority and may enforce any
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581 obligation created by the actions of the agent as if:
582 1. The power of attorney were genuine, valid, and still in
583] effect;
584 2. The agent’s authority were genuine, valid, and still in
585| effect; and
586 3. The authority of the officer executing for or on behalf

587 of a financial institution that has trust powers and acting as

588 agent is genuine, valid, and still in effect.

589 (b) For purposes of this subsection, and without limiting

590 what constitutes good faith, a third person does not accept a

591| power of attorney in good faith if the third person has notice
592| that:

593 1. The power of attorney is void, invalid, or terminated;
594 or

595 2. The purported agent’s authority is void, invalid,

596 suspended, or terminated.

597 (2) A third person may require:

598 (a) An agent to execute an affidavit stating where the

599| principal is domiciled; that the principal is not deceased; that

600 there has been no revocation, or partial or complete termination

601y by adjudication of incapacity or by the occurrence of an event

602 referenced in the power of attorney; that there has been no

603 suspension by initiation of proceedings to determine incapacity,

604 or to appoint a guardian, of the principal; and, if the affiant

605| is a successor agent, the reasons for the unavailability of the

606| predecessor agents, if any, at the time the authority is

607 exercised.

608 (b) An officer of a financial institution acting as agent

609 to execute a separate affidavit, or include in the form of the
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610 affidavit, the officer’s title and a statement that the officer

611| has full authority to perform all acts and enter into all

612| transactions authorized by the power of attorney for and on

613| behalf of the financial institution in its capacity as agent. A

614 written affidavit executed by the agent under this subsection

615 may, but need not, be in the following form:
616
617 STATE OF............

618 COUNTY OF........0 ..

619

620 Before me, the undersigned authority, personally appeared
621 ...(attorney in fact)... (“Affiant”), who swore or affirmed

622| that:

623 1. Affiant is the attorney in fact named in the Durable

624 Power of Attorney executed by ... (principal)... (“Principal”) on
625 ... (date) .. ..

626 2. This Power of Attorney is currently exercisable by

627 Affiant. The principal is domiciled in ... (insert name of state,

628 territory, or foreign country)....

629 3. To the best of Affiant’s knowledge after diligent search
630; and inquiry:

631 a. The Principal is not deceased;

632 b. Affiant’s authority has not been suspended by initiation

633| of proceedings to determine incapacity or to appoint a guardian

634| or a guardian advocate; and

635 c. There has been no revocation, or partial or complete

636| termination, of the power of attorney or of Affiant’s authority.

637 4, Affiant is acting within the scope of authority granted

638| in the power of attorney.
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5. Affiant is the successor to ... (insert name of

predecessor agent)..., who has resigned, died, become

incapacitated, is no longer qualified to serve, has declined to

serve as agent, or is otherwise unable to act, if applicable.

6. Affiant agrees not to exercise any powers granted by the

Durable Power of Attorney if Affiant attains knowledge that it

has been revoked, has been partially or completely terminated or

suspended, or is no longer valid because of the death or

adjudication of incapacity of the Principal.

... (Affiant) ...

Sworn to (or affirmed) and subscribed before me this

day of ... (month)..., ...(year)..., by ...(name of person making

statement) ...

...(Signature of Notary Public-State of Florida)...

... (Print, Type, or Stamp Commissioned Name of Notary Public)..

Personally Known OR Produced Identification

... (Type of Identification Produced)...

(3) A third person who is asked to accept a power of

attorney that appears to be executed in accordance with s.

709.2103 may in good faith request, and rely upon, without

further investigation:

{a) A verified English translation of the power of attorney
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668 if the power of attorney contains, in whole or in part, language
669 other than English;

670 (b) An opinion of counsel as to any matter of law

671 concerning the power of attorney if the third person making the

672 request provides in a writing or other record the reason for the

673 request; or

674 (c) The affidavit described in subsection (2).

675 (4) An English translation or an opinion of counsel

676 regquested under this section must be provided at the principal’s

677 expense unless the request is made after the time specified in

678 s. 709.2120(1) for acceptance or rejection of the power of
679| attorney.

680 (5) Third persons who act in reliance upon the authority

681| granted to an agent and in accordance with the instructions of

682 the agent shall be held harmless by the principal from any loss

683 suffered or liability incurred as a result of actions taken

684 before the receipt of notice as provided in s. 709.2121. A third

685 person who acts in good faith upon any representation,

686 direction, decision, or act of the agent is not liable to the

687 principal or the principal’s estate, beneficiaries, or joint

688 owners for those acts.

689 (6) The acts of an agent under a power of attorney are as

690| wvalid and binding on the principal or the principal’s estate as

691 if the principal were alive and competent if, in connection with

692 any activity pertaining to hostilities in which the United

693 States is then engaged, the principal is officially listed or

694 reported by a branch of the United States Armed Forces in a
695| missing status as defined in 37 U.S.C. s. 551 or 5 U.S.C. s.

696 5561, regardless of whether the principal is dead, alive, or
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697 incompetent. Homestead property held as tenants by the

698| entireties may not be conveyed by a power of attorney regulated

699! under this provision until 1 year after the first official

700| report or listing of the principal as missing or missing in

701] action. An affidavit of an officer of the Armed Forces having

702| maintenance and control of the records pertaining to those

703] missing or missing in action that the principal has been in that

704| status for a given period is conclusive presumption of the fact.
705 Section 22. Section 709.2120, Florida Statutes, is created
706| to read:

707 709.2120 Refusal to accept power of attorney.—
708 (1) Except as provided in subsection (2):
709 (a) A third person must accept or reject a power of

710 attorney within a reasonable time. A third person who rejects a

711| power of attorney must state in writing the reason for the

712 rejection.
713 (b) Four days, excluding Saturdays, Sundays, and legal

714| holidays, are presumed to be a reasonable time for a financial

715| institution to accept or reject a power of attorney with respect
716 to:

717 1. A banking transaction, if the power of attorney

718 expressly contains authority to conduct banking transactions
719 pursuant to s. 709.2208(1); or

720 2. A security transaction, if the power of attorney

721| expressly contains authority to conduct security transactions
722 pursuant to s. 709.2208(2).

723 (c) A third person may not require an additional or

724| different form of power of attorney for authority granted in the

725 power of attorney presented.
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726 (2) A third person is not required to accept a power of
727] attorney if:
728 (a) The third person is not otherwise required to engage in

729 a transaction with the principal in the same circumstances;

730 (b) The third person has knowledge of the termination or

731 suspension of the agent’s authority or of the power of attorney

132| before exercising the power;

733 (c) A timely request by the third person for an affidavit,

734 English translation, or opinion of counsel under s. 709.2119(4)

735| 1is refused by the agent;

736 (d) Except as provided in paragraph (b), the third person

737} believes in good faith that the power is not valid or that the

738 agent does not have authority to perform the act requested; or

739 (e) The third person makes, or has knowledge that another

740| person has made, a report to the local adult protective services

741| office stating a good faith belief that the principal may be

742| subject to physical or financial abuse, neglect, exploitation,

743| or abandonment by the agent or a person acting for or with the

744 agent.

745 {(3) A third person who, in violation of this section,

746| refuses to accept a power of attorney is subject to:

747 (a) A court order mandating acceptance of the power of

748 attorney; and

749 (b) Liability for damages, including reasonable attorney’s

750 fees and costs, incurred in any action or proceeding that

751| confirms, for the purpose tendered, the validity of the power of

752 attorney or mandates acceptance of the power of attorney.
753 Section 23. Section 709.2121, Florida Statutes, is created
754 to read:
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755 709.2121 Notice.—

756 (1) A notice, including a notice of revocation, notice of

757| partial or complete termination by adjudication of incapacity or

758 by the occurrence of an event referenced in the power of

7597 attorney, notice of death of the principal, notice of suspension

760 by initiation of proceedings to determine incapacity or to

761| appoint a guardian, or other notice, is not effective until

762| written notice is provided to the agent or any third persons

763 relying upon a power of attorney.

764 (2) Notice must be in writing and must be accomplished in a

765| manner reasonably suitable under the circumstances and likely to

766| result in receipt of the notice or document. Permissible methods

767 of notice or for sending a document include first-class mail,

768 personal delivery, delivery to the person’s last known place of

769| residence or place of business, or a properly directed facsimile

770 or other electronic message.

771 (3) Notice to a financial institution must contain the

772 name, address, and the last four digits of the principal’s

773 taxpayer identification number and be directed to an officer or

774 a manager of the financial institution in this state.

775 (4) Notice is effective when given, except that notice upon

776 a financial institution, brokerage company, or title insurance

777 company is not effective until 5 days, excluding Saturdays,

778 Sundays, and legal holidays, after it is received.

779 Section 24. Section 709.2201, Florida Statutes, is created
780| to read:

781 709.2201 Authority of agent.—

782 (1) Except as provided in this section or other applicable

783 law, an agent may only exercise authority specifically granted
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784 to the agent in the power of attorney and any authority

785| reasonably necessary to give effect to that express grant of

786| specific authority. General provisions in a power of attorney

787 which do not identify the specific authority granted, such as

788| provisions purporting to give the agent authority to do all acts

789| that the principal can do, are not express grants of specific

790| authority and do not grant any authority to the agent. Court

791| approval is not required for any action of the agent in

792| - furtherance of an express grant of specific authority.

793 (2) As a confirmation of the law in effect in this state

794 when this part became effective, such authorization may include,

795] without limitation, authority to:

796 (a) Execute stock powers or similar documents on behalf of

797| the principal and delegate to a transfer agent or similar person

798| the authority to register any stocks, bonds, or other securities

799| into or out of the principal’s or nominee’s name.

800 (b) Convey or mortgage homestead property. However, if the

801| principal is married, the agent may not mortgage or convey

802 homestead property without joinder of the principal’s spouse or

803 the spouse’s guardian. Joinder by a spouse may be accomplished

804| by the exercise of authority in a power of attorney executed by

805 the joining spouse, and either spouse may appoint the cther as

806! his or her agent.

807 (c) If such authority is specifically granted in a durable

808 power of attorney, make all health care decisions on behalf of

809 the principal, including, but not limited to, those set forth in
810 chapter 765.

811 (3) Notwithstanding the provisions of this section, an

812 agent may not:
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{a) Perform duties under a contract that requires the

exercise of personal services of the principal;

(b) Make any affidavit as to the personal knowledge of the

principal;
(c) Vote in any public election on behalf of the principal;

(d) Execute or revoke any will or codicil for the

principal; or

(e) Exercise powers and authority granted to the principal

as trustee or as court-appointed fiduciary.
(4) Subject to s. 709.2202, if the subjects over which

authority is granted in a power of attorney are similar or

overlap, the broadest authority controls.

(5) Authority granted in a power of attorney is exercisable

with respect to property that the principal has when the power

of attorney is executed and to property that the principal

acquires later, whether or not the property is located in this

state and whether or not the authority is exercised or the power

of attorney is executed in this state.

(6) An act performed by an agent pursuant to a power of

attorney has the same effect and inures to the benefit of and

binds the principal and the principal’s successors in interest

as if the principal had performed the act.
Section 25. Section 709.2202, Florida Statutes, is created

to read:

709.2202 Authority that requires separate signed

enumeration.—

(1) Notwithstanding s. 709.2201, an agent may exercise the

following authority only if the principal signed or initialed

next to each specific enumeration of the authority, the exercise
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of the authority is consistent with the agent’s duties under s.

709.2114, and the exercise is not otherwise prohibited by

another agreement or instrument:

(a) Create an inter vivos trust;

{b) With respect to a trust created by or on behalf of the

principal, amend, modify, revoke, or terminate the trust, but

only if the trust instrument explicitly provides for amendment,

modification, revocation, or termination by the settlor’s agent;

Make a gift, subject to subsection (3);

Create or change rights of survivorship;

)
)
) Create or change a beneficiary designation;
)

Waive the principal’s right to be a beneficiary of a

joint and survivor annuity, including a survivor benefit under a

retirement plan; or

(g) Disclaim property and powers of appointment.

(2) Notwithstanding a grant of authority to do an act

described in subsection (1), unless the power of attorney

otherwise provides, an agent who is not an ancestor, spouse, oOr

descendant of the principal may not exercise authority to create

in the agent, or in an individual to whom the agent owes a legal

obligation of support, an interest in the principal’s property,

whether by gift, right of survivorship, beneficiary designation,

disclaimer, or otherwise.

(3) Unless the power of attorney otherwise provides, a

provision in a power of attorney granting general authority with

respect to gifts authorizes the agent to only:

(a) Make outright to, or for the benefit of, a person a

gift of any of the principal’s property, including by the

exercise of a presently exercisable general power of appointment
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871| held by the principal, in an amount per donee not to exceed the

872| annual dollar limits of the federal gift tax exclusion under 26

873 U.5.C. s. 2503 (b), as amended, without regard to whether the

874 federal gift tax exclusion applies to the gift, or if the

875| principal’s spouse agrees to consent to a split gift pursuant to

876 26 U.S.C. s. 2513, as amended, in an amount per donee not to

877 exceed twice the annual federal gift tax exclusion limit; and

878 (b) Comnsent, pursuant to 26 U.S.C. s. 2513, as amended, to

879| the splitting of a gift made by the principal’s spouse in an

880 amount per donee not to exceed the aggregate annual gift tax

881| exclusions for both spouses.

882 (4) Notwithstanding subsection (1), if a power of attorney

883 is otherwise sufficient to grant an agent authority to conduct

884| banking transactions, as provided in s. 709.2208(1), conduct

885 investment transactions as provided in s. 709.2208(2), or

886 otherwise make additions to or withdrawals from an account of

887| the principal, making a deposit to or withdrawal from an

888 insurance policy, retirement account, individual retirement

889| account, benefit plan, bank account, or any other account held

890 jointly or otherwise held in survivorship or payable on death,

891| is not considered to be a change to the survivorship feature or

892| beneficiary designation, and no further specific authority is

893| required for the agent to exercise such authority. A bank or

894| other financial institution does not have a duty to inguire as

895 to the appropriateness of the agent’s exercise of that authority

896 and is not liable to the principal or any other person for

897| actions taken in good faith reliance on the appropriateness of

898 the agent’s actions. This subsection does not eliminate the

899 agent’s fiduciary duties to the principal with respect to any

Page 31 of 36
CODING: Words strieken are deletions; words underlined are additiocns.




CS for SB 670 First Engrossed (ntc)

2011670el
900 exercise of the power of attorney.
901 (5) This section does not apply to a power of attorney
902 executed before October 1, 2011.
903 Section 26. Section 709.2208, Florida Statutes, is created
904 to read:
905 709.2208 Banks and other financial institutions.—
906 (1) A power of attorney that includes the statement that

907 the agent has “authority to conduct banking transactions as

908 provided in section 709.2208(1), Florida Statutes” grants

909 general authority to the agent to engage in the following

910 transactions with financial institutions without additional

911 specific enumeration in the power of attorney:

912 {a) Establish, continue, modify, or terminate an account or

913| other banking arrangement with a financial institution.

914 (b) Contract for services available from a financial

915| institution, including renting a safe-deposit box or space in a
916| wvault.

917 (c) Withdraw, by check, order, electronic funds transfer,

918 or otherwise, money or property of the principal deposited with

919f or left in the custody of a financial institution.

920 (d) Receive statements of account, vouchers, notices, and

921 similar documents from a financial institution and act with

922 respect to them.

823 (e) Purchase cashier’s checks, official checks, counter

924 checks, bank drafts, money orders, and similar instruments.

925 (f) Endorse and negotiate checks, cashier’s checks,

926 official checks, drafts, and other negotiable paper of the

927| principal or payable to the principal or the principal’s order,

928 transfer money, receive the cash or other proceeds of those
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929| transactions, and accept a draft drawn by a person upon the

930| principal and pay it when due.

931 {g) Apply for, receive, and use debit cards, electronic

932 transaction authorizations, and traveler’s checks from a

933 financial institution.

934 (h) Use, charge, or draw upon any line of credit, credit

935 card, or other credit established by the principal with a

936 financial institution.

937 (1) Consent to an extension of the time of payment with

938 respect to commercial paper or a financial transaction with a

939 financial institution.

940 (2) A power of attorney that specifically includes the

941| statement that the agent has “authority to conduct investment

942 transactions as provided in section 709.2208(2), Florida

943 Statutes” grants general authority to the agent with respect to

944 securities held by financial institutions to take the following

945| actions without additional specific enumeration in the power of

946 attorney:

947 (a) Buy, sell, and exchange investment instruments.

948 (b) Establish, continue, modify, or terminate an account

949| with respect to investment instruments.

950 (c) Pledge investment instruments as security to borrow,

951| pay, renew, or extend the time of payment of a debt of the
952| principal.

953 (d) Receive certificates and other evidences of ownership

954| with respect to investment instruments.

955 (e) Exercise voting rights with respect to investment

956| instruments in person or by proxy, enter into voting trusts, and

957 consent to limitations on the right to vote.
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958 (f) Sell commodity futures contracts and call and put

959 options on stocks and stock indexes.
960

961| For purposes of this subsection, the term “investment

962 instruments” means stocks, bonds, mutual funds, and all other

963| types of securities and financial instruments, whether held

964 directly, indirectly, or in any other manner, including shares

965 or interests in a private investment fund, including, but not

966| limited to, a private investment fund organized as a limited

967 partnership, a limited liability company, a statutory or common

968 law business trust, a statutory trust, or a real estate

969| investment trust, joint venture, or any other general or limited

970| partnership; derivatives or other interests of any nature in

971 securities such as options, options on futures, and variable

972 forward contracts; mutual funds; common trust funds; money

973| market funds; hedge funds; private equity or venture capital

974 funds; insurance contracts; and other entities or vehicles

975| investing in securities or interests in securities whether

976| registered or otherwise, except commodity futures contracts and

977 call and put options on stocks and stock indexes.

978 Section 27. Section 709.2301, Florida Statutes, is created
979 to read:
980 709.2301 Principles of law and equity.—The common law of

981| agency and principles of equity supplement this part, except as

982 modified by this part or other state law.
983 Section 28. Section 709.2302, Florida Statutes, is created
984 to read:

985 709.2302 Laws applicable to financial institutions and

986 entities.—This part does not supersede any other law applicable
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987 to financial institutions or other entities, and that law

988 controls if inconsistent with this part.

989 Section 29. Section 709.2303, Florida Statutes, is created
990 to read:

991 709.2303 Remedies under other law.—The remedies under this

992| part are not exclusive and do not abrogate any right or remedy

993 under any other law other than this part.
994 Section 30. Section 709.2401, Florida Statutes, is created
995 to read:

996 709.2401 Relation to electronic signatures in federal law.—

997 This part modifies, limits, and supersedes the federal

998| Electronic Signatures in Global and National Commerce Act, 15

999 U.S.C. s. 7001 et seq., but does not modify, limit, or supersede

1000 s. 101(c) of that act, or authorize electronic delivery of any
1001 of the notices described in s. 103(b) of that act.

1002 Section 31. Section 709.2402, Florida Statutes, is created
1003| to read:

1004 709.2402 Effect on existing powers of attorney.—Except as

1005| otherwise provided in this part:

1006 (1) With respect to formalities of execution, this part

1007 applies to a power of attorney created on or after October 1,
1008| 2011.
1009 (2) With respect to all matters other than formalities of

1010 execution, this part applies to a power of attorney regardless
1011 of the date of creation.

1012 (3) With respect to a power of attorney existing on October

1013 1, 2011, this part does not invalidate such power of attorney

1014| and it shall remain in effect. If a right was acquired under any

1015| other law before October 1, 2011, that law continues to apply to
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1016y the right even if it has been repealed or superseded.
1017 (4) An act of an agent occurring before October 1, 2011, is
1018y not affected by this part.
1019 Section 32. Subsection (5) of section 736.0602, Florida
1020{ Statutes, is amended to read:
1021 736.0602 Revocation or amendment of revocable trust.—
1022 (5) A settlor’s powers with respect to revocation,

1023| amendment, or distribution of trust property may be exercised by
1024| an agent under a power of attorney only as authorized by s.

1025 709.2202 F65-68.

1026 Section 33. Sections 709.01, 709.015, 709.08, and 709.11

1027| Florida Statutes, are repealed.
1028 Section 34. This act shall take effect October 1, 2011.
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Chapter 709 White Paper

L SUMMARY

This legislation conforms Florida’s power of attorney law to the Uniform Power of Attorney
Act, with certain modifications, in order to achieve greater consistency among state laws. This bill
does not have a fiscal impact on state funds.

IL BACKGROUND

The Power of Attorney Committee [the Committee] was created by the Real Property,
Probate and Trust Law Section of the Bar. The Committee is comprised of attorneys with practices in
several disciplines including estate planning, estate and trust litigation, elder law, and family law, as
well as those who work for financial institutions, those who represent the Florida Bankers
Association and those whose practice relates to real estate title insurance.

The Committee was charged with the task of evaluating the recently promulgated Uniform
Power of Attorney Act! for possible enactment in Florida. As with other Uniform Acts in the estates
and trusts area, the Committee found merit in many of the Uniform Act provisions but rejected
numerous others for reasons that will be explained in this white paper. With its work largely
completed, the Committee recommendations include significant revisions to Chapter 709 of the
Florida Statutes. Part Il of the revised Chapter 709 will carry forward without substantive change
those provisions of current Chapter 709 that relate to powers of appointment.? Part I will contain a
new Power of Attorney Act [the Act]. This white paper explains the key provisions of the final
Committee draft. To avoid confusion, references to sections in Chapter 709 without further
qualification (e.g., 709.102) are to sections in the proposed new Act. References to sections in
existing Chapter 709 and to sections of the Uniform Act will be identified by a precedent FiS and
Uniform Act, respectively.

III. CURRENT SITUATION

Before turning to a detailed examination of the proposed Act, it is useful to explore some of
the policy concerns that shaped it. The proposed legislation addresses both durable powers of
attorney and non-durable powers of attorney. A power of attorney is a legal document used by
individuals to designate an agent to act on their behalf. A durable power of attorney continues to be
legally effective if the principal becomes incapacitated. A non-durable power of attorney is
terminated upon the incapacity of the principal. Durable powers of attorney are frequently used in the
estate planning context as a viable alternative to guardianship should the individual become
incapacitated. The Legislature has recognized that it is desirable to make available to the citizens of -
Florida a system that provides incapacitated persons the least restrictive alternatives to ensure their
physical health and safety, protect their rights and manage their financial resources.?> Comprehensive
legislation is necessary to ensure that durable powers of attorney continue to be an effective

1 The Uniform Act was completed by the Uniform Law Commissioners in 2006. As of the end of 2009, the Uniform
Act has been adopted in four states (Colorado, Idaho, Nevada, and New Mexico) and has been introduced in eight
more ([llinois, Indiana, Maine, Maryland, Minnesota, Montana, Oregon, and Virginia).

2 Part 11 of revised Chapter 709 consists of sections 709.502 through .507 which are identical to current FS sections
709.02 through .07, respectively.

3 FSsection 744.1012.
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alternative to guardianship, while providing protection to the principal and clear guidance to the agent
under any power of attorney as to their respective rights and responsibilities as well as a mechanism
for detection and remedies of abuses.

Various interest groups represented on the Committee held specific opinions about the use
and potential abuse of powers of attorney. These opinions can be summarized as follows:

1. Estate planning practitioners

Estate planning practitioners, particularly those with high net worth clients, view the power
of attorney as an important tool for engaging in tax saving estate planning techniques such as the
making of annual exclusion gifts and the creation of Grantor Retained Annuity and Qualified
Personal Residence Trusts. Each of these techniques, and others as well, are dependent on the ability
of an agent to make donative transfers of a principal’s property. Some also involve the creation of
trusts. And, when a family member serves as agent, these transactions can involve a conflict of
interest as well. Hence, estate planning practitioners want the Act to permit an agent to be authorized
to engage in all of these transactions.

2. Estate litigators and elder law practitioners

Estate litigators and some elder law practitioners share a different perspective. They focus on
the abuses that powers of attorney enable when agents prove to be dishonest or duplicitous. From this
perspective, the ability to authorize an agent to make donative transfers is particularly troublesome.
Thus, some on the Committee favored prohibiting the use of powers to make gifts or to create trusts
or to engage in transactions involving a conflict of interest between the agent and the principal.

3. Real estate practitioners

Committee members involved in the real estate practice voiced yet another concern. They
worry that an insured real property transaction would be dismantled by a court where the power of
attorney is invalid or the agent acted outside of the scope of the power. Even when a court ordered a
return of the consideration, there could be liability for lost increases in value, which in some
situations could be significant. Those who shared this concern favored a rule which would allow
them to enforce a sale or mortgage transaction against the principal’s real property, even if the power
of attorney was not valid for some reason and even if the agent was acting outside of the scope of its
authority, so long as they relied on the power of attorney in good faith and without actual knowledge.

4. Financial institutions

Then there are the myriad concerns voiced by Committee members involved with banks and
other financial institutions. The concerns may be divided into three categories: protection of existing
business, efficiency in the handling of powers, and concern for liability (and its attendant costs and
potential for loss of goodwill). The first category — protection of existing business — manifested itself
in a preference for a rule prohibiting compensation for agents because financial institutions see
powers being used as a poor substitute for a living trust. The efficiency concern led to a preference
for a central registration or recording of powers. Bankers also favored statutory approaches which
promote the uniformity of language in powers such as check-the-box statutory form powers, a
detailed set of default powers, and the ability to incorporate others by reference to a statutory list,
each of which is an approach embraced by the Uniform Act. Lastly, the Bankers’ concern about
liability manifested itself in support for the view that donative transfers by agents should not be
allowed, a hostility to contingent powers as well as springing powers, a bias against allowing the
designation of successor agents, a strong desire for definitive rules for honoring or not honoring a
power of attorney, and an insistence on immunity for acting on a presumptively valid power.
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5. The Committee’s response

A good part of the work of the Committee was to assess and reconcile these various views
and concerns. Briefly tracking back through the list, the Act does not prohibit donative transfers by
agents but it does include provisions intended to insure that a principal’s decision to authorize them is
a knowing and informed one. The Act also clarifies an agent’s duty to maintain a principal’s estate
plan and the liability an agent incurs for not doing so.

Some of the concerns of real estate practitioners were addressed with a provision providing
additional protections for third persons who rely on powers of attorney.# And financial institutions
achieved much of what they were looking for as well. Although the Act does not create a central
registry for powers, it does offer financial institutions a means to the uniformity of language they
desire and more specific and comprehensive protection against liability for relying on powers without
notice of any defects that might exist. In addition, the Act prohibits springing and other conditional
powers but not successor agents or compensation for qualified agents.

IV.  DEFINITIONS

Section 709.102 of the Act includes definitions of terms found in more than a single section
of the Act. Consideration of most of these can wait until the terms become relevant. A few terms,
however, require clarification at the outset.

Power of attorney: The Act defines a power of attorney to be “a writing that grants
authority to an agent to act in the place of the principal, whether or not the term power of attorney is
used.” An act performed by an agent pursuant to a power of attorney has the same effect and inures
to the benefit of and binds the principal and the principal’s successors in interest as if the principal
had performed the act.6

Legacy power of attorney: Actually, this term does not appear in the Act. But it is used in
this white paper. As used, it refers to a power of attorney that is executed before the effective date of
the Act.

Principal and agent: From the definition of power of attorney it may be seen that the Act
uses the term “principal” to refer to an individual who creates a power of attorney’ and the term
“agent” to refer to a person who is granted authority to act for a principal under a power of attorney.
Agent is synonymous with attorney-in-fact and includes co-agents and successor agents.$

Third person: This term is used in the Act to refer to any person who is neither the principal
nor the agent.?

Knowledge: Many of the Act’s provisions depend on whether an agent or a third person has
knowledge of a fact. The Act’s definition of the term “knowledge™ is based on and is substantively
identical to the definition of the term in the Florida Trust Code.!® In summary, knowledge means that
a person has actual knowledge of the fact, has received a notice or notification of the fact, or has
reason to know the fact from all other facts and circumstances known to the person at the time in

4 See §709.119.

5 § 709.102(6). Except as otherwise provided in the power of attorney, a photocopy or electronically transmitted copy
of an original power of attorney has the same effect as the original. § 709.106(4).

6 § 709.201(5).

7 §709.102(8).

8 §709.102(1).

° § 709.102(12). An agent is excluded from the term “third person” only when the agent acts in its capacity as agent.
10 See FS § 736.0104.
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question. With respect to an organization operating through employees, the organization has notice
or knowledge of a fact involving a power of attorney only from the earlier of the time the information
was received by an employee having responsibility to act on matters involving the power of attorney
or the time the information would have been brought to the employee's attention if the organization
had exercised reasonable diligence.!!

Notice: Notice also plays an important role in the Act. Giving an agent or third person
notice is critical in some contexts and advisable in numerous others. This includes when a power of
attorney is revoked or terminated or suspended. Notice is not a defined term in section 709.102.
Instead, it is covered comprehensively in section 709.121. Although this section appears in the
middle of the Act, an appreciation of the requirements for an effective notice is useful at the outset as
notice and its requirements are referred to extensively throughout the Act. One should also note that
notice is different from knowledge (a defined term) which also appears throughout the Act.

Under section 709.102, a notice is legally effective only if it is in writing and is served on the
agent or affected third person, as the case may be. In general, notice must be accomplished in a
manner that is reasonably suitable under the circumstances and is likely to result in receipt of the
document. Permissible methods include first-class mail, personal delivery, delivery to the person’s
last known place of residence or place of business, or a properly directed facsimile or other electronic
message.

Notice to a financial institution is subject to additional requirements. The notice must contain
the name, address, and the last four digits of the taxpayer identification number of the principal and it
must be directed to an officer or a manager of the financial institution in Florida. As it is not always
obvious where notice should be directed, the following web site may be helpful. The site — either
directly or by link to other sites — provides the official address for every national bank (not state
banks), including the online banks like "Bank of Internet" based in San Diego. The web site is:

http://www.ffiec.gov/nicpubweb/nicweb/searchform.aspx

In general, notice is effective when given. Notice on a financial institution, brokerage
company, or title insurance company, however, is not effective until five business days after it is
received.

V. THE ACT IN DETAIL

For convenience, the various sections of the Act may be divided to eight categories. In the
order they are discussed in this white paper, the categories include sections relating to:

e The scope of the Act;

e The instrument itself (including execution, amendment, revocation, suspension and
termination);

e The office of agent (including designation, acceptance, compensation, and resignation);
e The duties of an agent;

e The authority of an agent;

e The liabilities of agents

I §709.102(5). An organization exercises reasonable diligence if the organization maintains reasonable routines for
communicating significant information to the employee having responsibility to act on matters involving the power of
attorney and there is reasonable compliance with the routines. Reasonable diligence does not require an employee of
the organization to communicate information unless the communication is part of the individual’s regular duties or the
individual knows a matter involving the power of attorney would be materially affected by the information. Id.
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e Acceptance, rejection, liability and reliance of third persons; and

e Judicial proceedings

A. Scope of the new Act

The Act will apply only to powers of attorney created by an individual.i? With respect to such
powers, section 709.107 provides that the meaning and effectiveness of the power will be determined
by the Act to the extent the power of attorney is used in Florida or the power states that it is to be
governed by the laws of Florida. This includes powers of attorney executed in other jurisdictions.!?

It also includes instruments executed before the Act becomes effective.! That is, except as otherwise
provided in a particular section, the Act applies retroactively.

1. Relationship of the Act to other law

Although it is much more comprehensive than current section 709.08, there will be
issues that the Act does not address. As to these, except to the extent modified by the Act or another
Florida law, the Act is supplemented by the common law of agency and principles of equity.!s
Likewise, the remedies under the Act are not exclusive and do not abrogate any right or remedy under
Florida law.'6 Moreover, in the event of a conflict between the Act and any other law applicable to
financial institutions, the other law controls.!?

2. Powers to which the Act does not apply

In addition to powers created by persons other than an individual, section 709.103
provides that the Act does not apply to any of the following:

¢ A proxy or other delegation to exercise voting or management rights;

e A power created on a form prescribed by a government or governmental
subdivision, agency, or instrumentality for a governmental purpose; or

e Powers coupled with an interest (such as powers given to a creditor to perfect
or protect title in or to sell, pledged collateral).

3. Effect on existing powers of attorney

Except as might otherwise be provided in an individual section, the Act applies to all
powers of attorney, regardless of the date the powers were created. The Act also applies to judicial
proceedings concerning a power of attorney commenced on, after, or before the effective date of the
Act unless, in the last case, the court finds that application of a provision of the Act would
substantially interfere with the effective conduct of the judicial proceeding or that it would prejudice

12 This follows indirectly from the definition of principal as being an individual in section 709.102(8) and directly from

section 709.103(4) which states that the Act does not apply to a power created by a person other than an individual.
This limitation means that the Act does not apply to powers created by corporations or other non-natural persons.

13" A power executed in another state in a manner that complies with § 709.106 (see “Execution requirements”, infra p.

6) will be construed as provided in the Act when used in Florida. So, for example, if the power contains an
impermissible delegation (see § 709.114(1)(b)) or incorporation by reference (see “General rule: No incorporation
by reference”, infra p. 18), the delegation provision or the impermissible incorporation will not be given effect.

14 See §709.402(1).

15 §709.301.
16 §709.303.
17 §709.302.
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the rights of a party to the judicial proceeding. The Act has no effect on any act done before the
effective date of the Act.

B. The power of attorney instrument

1. Execution requirements

A legacy power of attorney will remain valid under the Act provided its execution
complied with the law of Florida at the time of its execution.!® If the legacy power is a durable (or
springing) one, it will remain durable (or springing) under the new Act.

Durable and nondurable powers executed after the effective date of the Act must be
signed by the principal!® and by two subscribing witnesses, and be acknowledged by the principal
before a notary public.?® An exception applies to military powers. A military power is valid if it is
executed in accordance with the requirements for a military power pursuant to 10 U.S.C. sec.
1004(b).2! An exception also applies to powers of attorney created and executed under the laws of a
state other than Florida, provided the execution complied with the law of the state of execution. 22
This is a significant change from existing law and embraces the concept of making powers of attorney
“portable” between states, as encouraged by the Uniform Act.

a) Durable powers

The Act embraces both durable and nondurable powers. A durable power of attorney
is one which is not terminated by the principal’s incapacity.?*> Unlike the Uniform Act, however, the
Act does not make powers durable by default. Consistent with current law,?* a power of attorney is.
durable only if it contains appropriate language to that effect. The language mentioned in the Act?s —
“[t]his durable power of attorney is not terminated by subsequent incapacity of the principal except as
provided in chapter 709, Florida Statutes” — is not exclusive. A power may be made durable by any
language expressing the principal’s intent that the agent’s authority is to be exercisable
notwithstanding the principal’s subsequent incapacity, except as provided in chapter 709.

Example 1: P executes a power of attorney one of the provisions of
which states: “This durable power of aftorney is not affected by

18 §709.106(2). The Act does not change the execution requirements for a durable power. See FS § 709.08. So the
significance of section 709.106(2) occurs with respect to legacy nondurable powers.

19 The Act defines the term “sign” to mean the execution or adoption of a tangible symbol or the attachment or logical
association of an electronic sound, symbol, or process, in each case with a present intent to authenticate or adopt the
record. “Record” means information that is inscribed on a tangible medium or that is stored in an electronic or other
medium and is retrievable in perceivable form. See § 709.102(10) and (11).

20 See §§ 709.105 and 709.106(1). Florida law does not currently address the acceptance of power of attorney
documents executed in accordance with the laws of other jurisdictions. The Uniform Act contains provisions
providing for the portability of such documents. See Uniform Act § 106(c). The portability concept was rejected by
the Committee.

21 §709.1065(1). Military powers must be notarized but need not otherwise have witnesses. See 10 U.S.C § 1044(b).

22 §709.106(3). Non-Florida powers of attorney must meet the requirements of the state of execution. As third persons
in Florida cannot be expected to know the execution requirements of the 49 other states, third persons may request an
opinion of counsel as to validity before they accept the agent’s authority.

23§ 706.102(3). Section 709.102(4) defines incapacity to be the “inability of an individual to take those actions
necessary to obtain, administer, and dispose of real and personal property, tangible property, business property,
benefits, and income.” This is similar to the definition found in the Florida Guardianship Law. See FS §
744.102(12)(a).

24 As to which, see S § 709.08(1).
25 See §709.104.
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subsequent incapacity of the principal except as provided in s. 709.104,
Florida Statutes.” The words used by P are similar to those included in
section 709.104 and are sufficient to indicate an intent to create a
durable power.

b) No springing or other contingent powers

The Uniform Act permits the creation of contingent powers.?6 A contingent power is
one which does not become effective until the happening of a condition stated in the power of
attorney. The springing power is a common example. A springing power takes effect only when the
principal loses capacity.

Springing powers (but probably not other types of contingent powers) are valid under
current Florida law.?” And legacy springing powers remain valid (and springing) under the Act.?® But
to be effective in Florida, powers created on or after the effective date of the Act, must be exercisable
as of the time they are executed.?® Accordingly, post-Act contingent powers, including springing
powers, are not effective under the Act.’° Here again, an exception is made for military powers.
Under section 709.1065(2), a deployment-contingent power of attorney is to be afforded full force
and effect by Florida courts.?!

2. Amendment and revocation of powers

a) Amendment

A principal who wishes to amend a power of attorney may do so by revoking the
old power and by executing a new one in amended form. As explained below, this can be
accomplished in a single document. But direct amendments — codicils for lack of a better term —
are not permitted. This restriction helps insulate agents and third persons from concerns that an
instrument they are asked to rely on has been amended without their knowledge. Of course, the
protection is not perfect. A power of attorney can be revoked without an agent or a third person
knowing it (see below). And forgeries are also a possibility. Here, however, other provisions of the
Act protect the unknowing agent and third persons who rely on a revoked or forged power without
notice of the defect.>

26 See Uniform Act § 109.
27 See FS. § 709.08(1).

28 A legacy springing power becomes exercisable upon delivery of an affidavit by the principal’s licensed primary
physician stating (among other things) that the physician believes that the principal lacks the capacity to manage
property as defined in s. 744.102(12)(a). See § 709.108(2).

2 See §709.108(1).

30 See § 709.108(3). The Committee rationale for this change rests with its collective experience that springing powers

31

32

are fine in theory, but bad in practice. In theory, they address the reluctance principals have to an instrument that
authorizes an agent to act on the principal’s behalf while the principal still has capacity to act for his or her own self.
In practice, uncertainty about whether and when principals lose capacity has made springing powers problematic both
for agents who seek to exercise them and for financial institutions and other third persons who are asked to honor
them. On balance, the Committee believes that the reluctance of principals described above is better addressed by
other means. An approach used by many practitioners is to escrow the power of attorney with some trusted third
person for release to the agent only upon satisfactory proof that the principal has lost capacity. A similar approach
can be used to obviate the need for successor agents.

Section 709.1065(2) is identical to current £S5 § 709.11.
See §§ 709.109(4) and 709.119.
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b) Revocation

With respect to revocation, neither the mere lapse of time nor the mere execution
of a subsequent power of attorney is sufficient to revoke a prior power. Instead, to revoke a power of
attorney the principal must express the revocation in either a new power of attorney or in some other
writing signed by the principal.®® In this latter case, there is no requirement that the other writing be
witnessed or notarized. Hence, the formalities required to revoke a power are less stringent than
those required to execute one. This reflects the Committee view that revocations present a smaller
potential for fraud than do executions. That said, best practice would suggest that a written revocation
be notarized so that it can be recorded in any county where the principal owns real estate. In addition,
best practice would suggest that a notice of revocation be sent to the agent. Indeed, as a hint, section
709.110(1) states that the principal “may, but is not required to,” give the agent notice of the
revocation. Although not mentioned in the section, notice of the revocation should likewise be given
to all financial institutions where the principal has accounts. Otherwise, the financial institutions are
not responsible if they honor a revoked power of attorney.?*

3. Suspension and termination of powers

Section 709.109 of the Act specifies the events which result in a suspension or
termination of a power of attorney or of an agent’s authority. In all cases, the termination or
suspension is not effective as to an agent who acts in good faith and without knowledge of the
termination or suspension. Moreover, acts performed by the unknowing agent, unless invalid or
unenforceable for other reasons, bind the principal and the principal’s successors in interest.3s

a) Suspension of a power

As with current law,3¢ section 709.109(4) provides for the suspension of an
agent’s authorities upon initiation of a proceeding to determine the principal’s capacity.3” The
suspension takes effect when the agent has knowledge of the filing of the petition and lasts until the
petition is dismissed or withdrawn. In the event of an emergency, an agent may petition the court for
continued authority.®

b) Termination of a power

If a power specifies when it is to terminate, it will terminate at the specified time.??
In addition, a power terminates:

e  When the purposes for the power are accomplished;

e Ifthe principal revokes it or dies;

33 See § 709.110(1).

34 See §709.119(1).

35 §709.109(4).

36 See FS § 709.08(3)(c).

37 Unless otherwise ordered by the court, a proceeding to determine the capacity of the principal does not affect any
authority of the agent to make health care decisions for the principal, including those defined in chapter 765. If the
principal has designated a health care advance directive designating a health care surrogate pursuant to chapter 765,
the terms of the directive control any conflicting provisions in the power of attorney, unless the power of attorney is
executed after the advance directive and the power expressly states that it is to control in the event of any conflict. §
709.109(3)(b). Accord, FiS § 709.08(3)(a)3.

38 §709.1093)(a).
3% The provisions of the Act covering terminations of a power of attorney appear in section 709.109(1).
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o Ifapower is not durable, when the principal loses capacity;

e Ifapower is durable, upon an adjudication of incapacity (unless the court
determines otherwise); or

e  When the agent’s authority terminates (see below) and the power of
attorney does not provide for an alternate agent.

¢) Termination of an agent’s authority

Section 709.109(2) addresses when an agent’s authority terminates. That
happens:

e When the agent dies, becomes incapacitated, or is removed by a court of
competent jurisdiction;

e Upon the filing of an action for the dissolution, legal separation, or
annulment of the marriage of the agent to the principal;

e  When the power itself terminates; or

e Except as provided by the court, if the principal is adjudicated totally or
partially incapacitated and a guardian of the property is appointed for the
principal.

4. The office of agent

a) Qualifications

The qualification requirements to serve as an agent appear in the definition of “agent”
in section 709.102(1). Under that definition, only natural persons (i.e., individuals) who are 18 years
of age or older and certain financial institutions may be named as an agent. To qualify, a financial
institution must have a place of business in Florida and be authorized to conduct trust business in this
state.

b) Designation

Subject to the above qualification requirements, a principal may designate a single
agent or, if desired, a principal may designate two or more persons to act as co-agents. Unless the
power of attorney provides otherwise, each co-agent may exercise its authority independently.*° This
is a change in Florida law.*! Even where the power of attorney requires two or more agents to act
jointly, there is a special exception for banking transactions to allow any one of the agents to sign
checks and otherwise handle banking matters with a single signature.*?

Also, in what may be another change in current law,*? a principal may designate one
or more successor agents to act if the primary agent’s authority terminates or the agent declines to

40 §709.111(1). The liabilities of co-agents are discussed in “Liability for actions of co-agents and successor agents™,
infra p. 22.

41 Compare § 709.08(9) which requires a majority of named agents (or both if there are only two) to concur unless
otherwise provided in the document.

42 §709.111(6). This recognizes modern banking practices and the inability of a financial institution to enforce dual-
signature requirements in many transactions.

43 Tt is unclear whether current law permits designation of successor agents as it is not specifically authorized in FS §
709.08.
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Before leaving the topic of compensation, it is informative to consider why the Act
distinguishes between qualified and nonqualified agents. The distinction addresses the concern
previously mentioned that financial institutions have with a blanket provision permitting the
compensation of agents. The concern is that such a provision would encourage and facilitate an
industry in which unlicensed and unregulated individuals would serve as agents for profit. By
permitting compensation for qualified agents and prohibiting compensation for others, the Act seeks
to strike a balance between that concern and the wishes some principals might have with respect to
the compensation of their agents.

€) Resignation

An agent may resign as provided in the power of attorney. In the absence of a
provision covering resignation, an agent may resign by giving notice® to the principal, any court-
appointed guardian, and any co-agent, or if none, to the next successor agent.>*

5. Duties of agents

An important feature of the Act is the clarity it provides with respect to the duties of an agent.
The relevant provision is section 709.114 which is based in some measure on the corresponding
provision of the Uniform Act. Under section 709.114, the duties of an agent are divided into two
categories: mandatory and default. Mandatory duties apply notwithstanding a contrary provision in
the power. Default duties apply in the absence of a contrary provision. Thus, a principal is free to
expand, curtail, or eliminate a default duty.

a) Mandatory duties

An agent’s mandatory duties are enumerated in section 709.114(1). The list is an
expanded and modified version of Uniform Act section 114(a). The mandatory duties include the
duty to act within the scope of the authority granted in the power®’ and, to the extent actually known,
in a manner that is not contrary to the principal’s reasonable expectations;’ to act in good faith>? and
(except as authorized by other statutory provisions), in a manner that is not contrary to the principal’s
best interest;8 to attempt in good faith to preserve the principal’s estate plan;*® to perform
personally,® to keep adequate records;$! and, if the power of attorney effectively authorizes the agent
to access the principal’s safe deposit box, to create and maintain an accurate and current inventory of
the box.62 Some of these duties merit further discussion.

53 On the requirements for an effective notice, see § 709.121.
34 §709.118.

35 §709.114(1)(a).

36 §709.114(1)a)l.

5T §709.114(1)(2)2

58 §709.114(1)()3.

59 §709.114(1)(a)4.

60 §709.114((1)(b).

61 §709.114(1)c).

62 §709.114(1)(d). The Uniform Act does not include this duty. For the requirements for an effective authorization of
an agent to enter a principal’s safe deposit box, see F.S. § 655.933.
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1) The duty not to act in a manner that is contrary to the principal’s
actually known reasonable expectations

Section 709.114(1)(a)1 provides that an agent has a mandatory duty not to act in a
manner that is contrary to the principal’s reasonable expectations actually known by the agent. A
somewhat similar duty appears in the Uniform Act. But the Uniform Act differs from the Florida
formulation. The Uniform Act states that an agent has a duty TO ACT in accordance with the
principal’s reasonable and actually known expectations. The Florida formulation is phrased as a duty
NOT TO ACT in a manner CONTRARY to those expectations.

The Committee believes that the Florida formulation is preferable because it
reduces the risk that section 709.114(1)(a)1 could be construed as authorizing an agent to do
something. It is important to recognize that it does not. It simply means, that with respect to
authorities the agent does have, the agent must not exercise those authorizes in a manner that is
contrary to the principal’s actually known expectations. “Known” in this context means known by
the agent. Stated somewhat differently, section 709.114(1)(a)1 restrains an agent from acting. It does
not authorize or require an agent to act.

2) The duty not to act in a manner that is contrary to the principal’s
best interest

The mandatory duty to refrain from acting in a manner that is contrary to the
principal’s best interest appears in section 709.114(1)(a)3. Here again, the formulation differs from
the corresponding provision of the Uniform Act. The duty under the Uniform Act is phrased as an
affirmative duty to act in the principal’s best interest. More importantly, the duty under the Uniform
Act is explicitly subservient to the agent’s duty (discussed above) to act in accordance with the
principal’s known reasonable expectations.5> No such hierarchy appears in the Florida Act. To the
contrary, these dual duties are co-equal under the Florida Act. As mandatory duties, this co-equal
status may not be modified in the power of attorney. However, the duty not to act in a manner that is
contrary to the principal’s best interest in section 709.114(1)(a)3 is subject to qualification by other
provisions of the Act. That is, section 709.114(1)(a)3 states that the duty applies “except in those
circumstances authorized by statute.” This is an important qualification. As is discussed later,
within limits, section 709.202 allows a principal to authorize an agent to make gifts of the principal’s
property. Without the qualification, it is arguable that no exercise of a gift making authority would be
consistent with the agent’s duty to act in the best interest of the principal. With the qualification, gifts
are not impermissible, per se. Nor are they appropriate, per se. As is illustrated in the following
examples, there is a balancing to be done here.

Example 2: Assume a divorced principal (P) who has three
children, C1, C2, and C3. P's will leaves all of his substantial estate
per stirpes to his descendants. As part of his estate planning, P
executes a power of attorney naming his sister S as agent. The
power effectively authorizes S to make gifts of P's property to any
descendant of P.84 C1 and C2 each marry at a point when P stil
has capacity. At the time of C1’s marriage, P makes a $20,000
cash gift to him to facilitate his purchase of a home. A similar gift to

63 See Uniform Act § 114(a)(1). The comments to the Uniform Act provision explain this approach as
follows:

Establishing the principal’s reasonable expectations as the primary guideline for agent conduct is consistent
with a policy preference for ‘substituted judgment’ over ‘best interest’ as the surrogate decision making
standard that better protects an incapacitated person’s self-determination interests.

64 On what must be done to authorize an agent to make gifts of a principal’s property, see the discussion of section
709.202 in “Authorities that can impact a principal’s existing estate plan”, beginning on p. 19, infra.
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C2 is made at the time of her marriage. P and S discuss making a
similar gift to C3 upon his marriage. Such a gift would not
jeopardize P’s own welfare. But P loses capacity shortly before C3
marries. On these facts, an exercise of S's authority to make a gift
to C3 would not be contrary to P's known expectations and would
not be precluded by S’s duty to act in P’s best interest. Accordingly,
S may (but is not required to) exercise her authority to make a gift
to C3.

Example 3: Same as the previous example except that prior to his
loss of capacity P suffers a substantial financial setback. Although
S reasonably believes that, were P competent, he would still make
the gift to C3, P also believes that any gift at this time could
potentially jeopardize P’s own financial welfare. As an initial matter,
even with these additional facts, it is not necessarily the case that a
gift to C3 would not be in P’s best interest. This is true because the
“best interest” standard in the Act is not restricted to “financial
interest.” The standard permits consideration of other factors,
including, for example, a principal’s desire to treat children equally
and to promote harmony in the family. In any case, even if a gift to
C3 in this example is inconsistent with P's best interest, S may, in
her discretion, make the gift because the gift is consistent with P’s
known expectations.

3) The duty to preserve the principal’s estate plan

The mandatory duty to preserve the principal’s estate plan is new to Florida law.
It appears in section 709.114(1)(a)4% and is subject to a number of qualifications. First the duty
applies only to the extent the principal’s estate plan is actually known by the agent. Hence, an agent
has no duty to ascertain the principal’s plan. And, even if the plan is known to the agent, the agent
incurs no liability for failing to preserve it as long as the agent acts in good faith.5¢ Finally, the duty
to preserve the principal’s estate plan applies only when preservation of the plan is in the principal’s
best interest based on all relevant factors, including:

e The value and nature of the principal’s property;
e The principal’s foreseeable obligations and need for maintenance;
e Minimization of taxes;7
¢ Eligibility for a statutory or regulatory benefit, program, or assistance;
e The principal’s personal history of making or joining in the making of
gifts.
The following examples have been considered and approved by the Committee.

Example 4: As the designated agent of P, A wants to exercise an
otherwise effective authority under P's power of attorney to create
and fund a revocable living trust. The objective is to facilitate
investment of P’s assets and to reduce administration costs at P's
death. The distribution terms of the trust at P’s death will mirror
those in P’s current will. On these facts, the creation of the trust by

65 Section 114(b)(6) of the Uniform Act is similar although the duty detailed there is a default duty, not a mandatory
one.

6 See §709.114(3).

67 Including income, estate, inheritance, generation-skipping transfer, and gift taxes.
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A would be consistent with A’s duty to preserve the principal’s
actually known estate plan.

Example 5: Same as the preceding example except P has no will.
The terms of the revocable trust will mirror Florida's intestacy
statute with the exception of a share that is to pass to P’s oldest
child. Because the child is disabled, his share will be held in a
continuing trust after P’s death. The answer is the same.

Example 6: Same as Example 5 except that in addition to the
authority to create a trust, A also has authority to conduct banking
transactions on P’s behalf. To pay an attorney to draft the trust, A
withdraws money from a bank account held jointly by P and one of
his children. Because the creation of the trust is in P’s best interest,
the withdrawal from P’s joint account is consistent with A’s duty to
preserve P’s actually known estate plan.

Example 7: After consulting his attorney, P executes a will and a
durable power of attorney. The will leaves all of P’s stock holdings
at Smith Barney to P's adult son, S and the residue of P’s estate to
his second wife, W. P's brother, B is named agent. The originals of
both the will and the power of attorney are left with P’s attorney for
safe keeping. A year later, P loses capacity and pursuant to an
escrow agreement P made with his attorney, the original of the
power of attorney is sent via registered mail to B. No mention is
made of P's will and B makes no inquiry about whether P had a will.
In the exercise of B's authority to conduct banking transactions. B
retitles P’s brokerage account to “P TOD to S and W.” B's intent is
to minimize probate at P's death. However, because of B's actions,
at P's subsequent death, S does not take all of the securities in the
Smith Barney account as P’s will directs. Although B’s actions in
retititling the brokerage account fundamentally alter P's estate plan,
B's actions are proper because the terms of P's will were not
actually known to B and B has no duty under the Act to ascertain
whether P had a will.

Example 8. Same as Example 7 except when P’s attorney sent the
original of the durable power of attorney to B, the attorney also
included a copy of P's will. The copy was contained in a sealed
envelope on which was written” “Copy of the Will of P.” The
transmittal letter indicated that the will was being sent to B in
accordance with P's instructions. Although B read the transmittal
letter, he did not open the envelope and read P's will. On these
facts, B acted improperly when he retitled the brokerage account.
Although B has no duty to ascertain whether P had a will, when the
existence of the will is known to B and B has unrestricted access to
the terms of the will, B's duty to act in good faith and in a manner
that is not inconsistent with P’s actually known reasonable
expectations requires him to read the will. Thus, in this example, B
will be treated as having actual knowledge of the terms of P’s will.

4) The duty to perform personally

Current FS section 709.08(3)(a) states as a general principle that a power of
attorney is nondelegable. Section 709.114(1)(b) of the Act expresses a similar rule. An exception
applies to delegations permitted under Florida’s Prudent Investor Rule.

68 See § 709.114(1)(b). Sec also FS § 518.112.
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S) The duty to keep adequate records

Under the Uniform Act, an agent’s duty to keep adequate records is a default duty.
It is elevated to a mandatory one in the Florida Act. As expressed in section 709.114(1)(c), the duty
requires an agent to keep a record of all receipts, disbursements, and transactions made on behalf of
the principal.

The duty imposed by section 709.114(1)(c) should be considered in conjunction
with subsection (6) of the same section. Subsection (6) restricts the persons to whom an agent has an
obligation to disclose receipts, disbursements, safe deposit box inventories, and transactions. Except
as provided in the power of attorney or by order of the court, disclosure is required only at the request
of the principal, a court-appointed guardian, another fiduciary acting for the principal, a governmental
agency having authority to protect the welfare of the principal, or, upon the principal’s death, by the
personal representative or successor in interest of the principal’s estate. Upon receiving a valid
request, the agent has 60 days to comply with the request. Provision is made for an additional 60 day
extension if the agent substantiates the need for one in a writing or other record within the initial 60
day period.®®

b) Default duties

Default duties apply unless the power of attorney provides to the contrary. These
duties appear in section 709.114(2) and include, in the order discussed below, the duty of
competency, the duties of impartiality and loyalty, and the duty to cooperate with health-care decision
makers.

1) The duty to act with care, competence, and diligence

An agent owes fiduciary duties to its principal. Among these duties is the default
duty to act with care, competence, and diligence.”® The precise requirements of this standard will
vary with the circumstances. For an agent who has accepted authority to make investment decisions
for the principal,”! the standard requires compliance with Florida’s Prudent Investor Rule.” As
provided there, and more generally in section 709.114(4), if an agent is selected because the agent
possesses special skills or expertise, or in reliance on the agent’s representations that it has special
skills or expertise, the special skills or expertise must be considered in determining compliance with
this standard.

2) The duties to act loyally and to avoid conflicts

Section 709.114(2)(a) provides that an agent has a default duty to act loyally for
the sole benefit of the principal. Closely related section 709.114(2)(b) imposes on agents a default
duty to act so as to avoid conflicts of interest that impair the agent’s ability to act impartially in the
principal’s best interest. Both of these duties are in accord with the traditional common law duty of

6 Section 709.114(6) is substantially identical to a section 114(h) of the Uniform Act. The only difference is that the
Uniform Act gives an agent 30 days to comply. In its consideration and ultimate adoption of the provision, the
Committee unanimously adopted the following resolution as guide to their intent: “We approve in principle subsection (7)
with the understanding that we interpret it to not require the appointment of a guardian or conservator, solely for the purpose of
receiving or demanding an accounting. The Power of Attorney can expand this list of people who can request disclosure.”

70 §709.114(2)(c).

71 Asto which, see the discussion of § 709.208 in “Special rules for banks and other financial institutions,” beginning at

p. 18, infra.

72 See FS § 518.11. See also the definition of “fiduciary” in FS § 518.10.
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loyalty”® and with the similar duty of trustees under the Florida Trust Code.” Under these standards,
even if an agent acts competently and in the best interest of the principal, the agent can incur liability
for actions that also benefit the agent or that otherwise involve a conflict of interest.

Because an agent’s duties of loyalty and impartiality, as expressed above, are
default duties, a principal is free to modify or eliminate them in the terms of the power of attorney.
Caution is advised here. Under section 709.1145(2), a provision that authorizes an agent to engage in
a conflicted transaction is invalid if it was inserted into the power of attorney as a result of an abuse
of a fiduciary or confidential relationship with the principal by the agent or the agent’s affiliate.”> For
this purpose, affiliates of an agent include:

e The agent’s spouse, descendants, siblings, parents and the spouses of any
of them;

» A corporation or other entity in which the agent or a person that owns a
significant interest in the agent, has an interest that might affect the
agent’s best judgment;

e A person or entity that owns a significant interest in the agent; and

e The agent when acting in a fiduciary capacity for someone other than the
principal.”®

Even assuming that a provision granting an agent the authority to engage in a
conflicted transaction passes muster under section 709.1145(2), an exercise of the
authority may prompt a judicial challenge by or on behalf of the principal. If so,
upon presentation of evidence that the agent or an affiliate had a personal interest
in the exercise of the power, the agent or affiliate will have the burden of proving
by clear and convincing evidence either:

e That the agent acted solely in the interest of the principal; or

e That the agent acted in good faith in the principal’s best interest and that
the conflict was expressly authorized in the power of attorney.”

3) The duty to cooperate with health-care providers

Under Section 709.114(2)(d), an agent has a default duty to cooperate with a
person that has authority to make health-care decisions for the principal to carry
out the principal’s reasonable expectations if actually known by the agent. If the
expectations are not actually known, the agent must act consistently with the
principal’s best interest.

73 See Restaternent (Second) of Agency § 387 (1958).

74 See FS § 732.0802(1). The formulation of an agent’s duty of loyalty in the Florida Act should be contrasted with the
corresponding provision of the Uniform Act. Section 114(b)(1) of the Uniform Act states that an agent has a duty to
act for the principal’s benefit, rather than the principal’s sole benefit. Under this standard and as explicitly stated in
Uniform Act § 114(d), “an agent that acts with care, competence, and diligence for the principal’s best interest incurs
no liability solely because the agent also benefits from the act or has an individual or conflicting interest in relation to
the property or affairs of the principal.”

75 The Committee emphasizes that section 709.1145(2)(a) relates to judicial actions against the agent by or on behalf of
the principal. The section is therefore subject to third person reliance provisions found elsewhere in the Act. See §
709.119.

6 §709.1145(2)(b)1 - 5.
77 §709.1145(1).
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6. Authorities of agents

Except as otherwise limited by section 709.201 of the Act or by other applicable law, an
agent “has full authority to perform, without prior court approval, every act authorized and
specifically enumerated in the power of attorney.” These authorities extend to property” acquired
both before and after the execution of the power and whether or not the property is located or the
power is executed in Florida.”

a) Prohibited personal authorities

The statement of an agent’s authority in section 709.201 — in effect, that agents may
perform those acts specifically enumerated in the power of attorney — is subject to a number of
qualifications and exceptions. The initial exception is found in section 709.201(2) which includes a
list of personal authorities that the Act does not permit a principal to delegate to an agent. These
should be familiar territory to many practitioners because similar prohibitions exist under current
law.8 Whether or not authorized in a power of attorney instrument, an agent may not:

e Perform duties under a contract that requires personal services of the
principal;

¢ Make an affidavit as to the principal’s personal knowledge;
e Vote on behalf of the principal in a public election;
s  Execute or revoke the principal’s will or codicil; or

e Exercise powers or authority held by the principal in a fiduciary capacity.

b) No blanket or default powers

The general statement in section 709.201 has other more subtle implications. One is
that a blanket grant of authority (i.e., “to do all acts that the principal could do”), is not sufficient to
grant any authority to the agent.8! Another is that agents have no default authorities under the Act.
That is, agents may perform those acts and only those acts specifically enumerated in the power of
attorney.%?

In early drafts of the Act, section 709.201 included a laundry list of powers that
principals and their advisers could consider in crafting a power of attorney. The list was a somewhat
expanded version of section 203 of the Uniform Act and those wanting to see the list should refer to
that section.®3 But most of the list was removed in the final product for reasons explained more fully
in the discussion of incorporation by reference (below). There are three exceptions. Section
709.201(1) includes without substantive change three provisions found in current FS section 709.08.
These are not default authorities. They merely continue current law which authorizes their inclusion

78 Property means any right or interest in anything that may be the subject of ownership, whether real or personal, legal

or equitable. § 709.102(9).
% §709.201(4).
80 See FS § 709.08(7)(b).

81 Contrast Uniform Act § 201(c) which provides that this type of blanket provision gives an agent a broad array of
authority as provided in sections 204 through 216 of the Uniform Act.

82 If two or more enumerated authorities overlap, the broadest authority controls. § 709.201(3).

83

See also the more targeted powers found in Uniform Act sections 204 (real property), 205 (tangible personal
property), 209 (operation of an entity or business), 210 (insurance and annuities), 211 (estates, trusts, and other
beneficial interests), 212 (claims and litigation), 213 (personal and family maintenance), 214 (benefits from
governmental programs or civil or military service), 215 (retirement plans), and 216 (taxes).
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in a power of attorney. The Committee’s objective was to avoid any negative implication that might
have arisen had they been omitted. The provisions referred to here are:

e Section 709.201(1)(a) relating to the execution of stock powers or similar
documents and the delegation of authority to register securities into or out of
nominee form. This provision is identical to current section 709.08(7)(a)1;

e Section 709.201(1)(b) relating the authority to convey or mortgage homestead
property. This provision is identical to current section 709.08(7)(a)2; and

e Section 709.201(1)(c) which permits a principal to empower an agent under a
durable power of attorney to make health care decisions on the part of the
principal. This provision is substantively identical to current section
709.08(7)(c).

c) General rule: No incorporation by reference

As mentioned above, the final version of section 709.201 omits the laundry list of
powers that appeared in earlier drafts. The list was removed because of the Committee’s concern that
its presence would invite attorneys and others to try to incorporate the list by reference. The general
statement of an agent’s authority in the introductory sentence of section 709.201 refers only to acts
“authorized and specifically enumerated in the power of attorney.” Thus, with two exceptions
discussed below, the Act does not permit incorporation of an agent’s powers by reference. Here is
why.

Although never strictly necessary, an ability to incorporate by reference the terms
authorizing an agent to act can be a useful convenience. The Committee’s reason for prohibiting it
rests with the competing concern that incorporation creates an undesirable risk that principals will
execute instruments containing less than obvious terms which they either do not intend or that they do
not fully appreciate and understand. The Act cannot guarantee that all principals will carefully
consider the terms of the instruments they execute. It can, however, facilitate awareness and
understanding for those who do.

d) Special rules for banks and other financial institutions

Too much of a good thing can be bad. And in this context, a universal prohibition
against incorporation could impede a desirable uniformity of language in powers. Uniformity is
desirable because it reduces ambiguity and increases efficiency, particularly when third persons are
asked to honor an agent’s authority. These concerns are greatest when agents deal with financial
institutions. For that reason, section 709.208 allows incorporation in two areas, both of which apply
to financial institutions.

1) Banking transactions

Without the need for individual enumeration in the power, an agent may be
authorized to conduct an array of actions with respect to accounts at banks and other financial
institutions by stating that the agent has “authority to conduct banking transactions as provided in
section 709.208(1), Florida Statutes.” (emphasis added)

Among others, the authorized actions include the authority to establish, continue,
modify, terminate, or make withdrawals from a principal’s account; to contract for financial services,
including renting a safe deposit box; to receive statements, vouchers, notices, and similar documents
from a financial institution; to apply for and use debit cards, electronic transaction authorizations, and
travelers checks; to draw upon any line or credit, credit card, or other credit established by the
principal; and to purchase or to endorse and negotiate personal, cashiers, counter, etc. checks.
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2) Investment transactions

Without the need for individual enumeration in the power, an agent may be
granted general authority to engage in an array of actions with respect to investment instruments®
held by financial institutions by stating that the agent has “authority to conduct investment
transactions as provided in section 709.208(2), Florida Statutes.” (emphasis added)

Among others, the authorized actions include the authority to buy, sell or
exchange investment instruments; to establish, continue, modify or terminate an investment account;
to exercise voting rights and to pledge investment instruments as security to borrow, pay, renew, or
extend the time for payment of a principal’s debt; to receive certificates and other evidences of
investment instrument ownership; and to exercise voting rights with respect to investment
instruments.

e) Authorities that can impact a principal’s existing estate plan

Because of the potential for abuse, section 709.202 singles out certain authorities for
special treatment. A common thread to these authorities is that their exercise can impact a principal’s
existing estate plan. Section 709.202 applies to an authority to:

e (Create an inter vivos trust;

* Amend, modify, revoke or terminate a trust created by or on behalf of the
principal;

e Make a gift;

e Create or change rights of survivorship;

e Create or change a beneficiary designation;

e Waive the principal’s right to be a beneficiary of a joint and survivor annuity,
including a survivor benefit under a retirement plan; or

¢ Disclaim property and powers of appointment.

As to these authorities, section 709.202 provides both additional formalities and
limitations on their authorization and exercise. We begin with the additional formalities.

1) Additional formalities

As an initial matter, section 709.202(1) specifies additional formalities that a
principal must comply with in order to authorize an agent to do any of the actions listed above.
Notwithstanding section 709.201, an agent may not exercise any of the above authorities on behalf of
the principal or with the principal’s property unless the principal places his or her signature or initials
next to the paragraph containing the enumeration of the agent’s authority in the power of attorney.
Note that it is not enough for the principal to sign or initial the page on which these powers appear.

84 The term “investment instruments™ is broadly defined to mean:

[Sltocks, bonds, mutual funds, and all other types of securities and financial instruments, whether held
directly, indirectly, or in any other manner, including, but not limited to, shares or interests in a private
investment fund, including, but not limited to, a private investment fund organized as a limited partnership, a
limited liability company, a statutory or common law business trust, a statutory trust, or a real estate
investment trust, a joint venture, or any other general or limited partnership; derivatives or other interests of
any nature in securities such as options, options on futures, and variable forward contracts; mutual funds;
common trust funds; money market funds; hedge funds; private equity or venture capital funds; insurance
contracts; and other entities or vehicles investing in securities or interests in securities whether registered or
otherwise, except commodity futures contracts and call and put options on stocks and stock indexes.

§ 709.208(2).
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The Act requires a separate signing or initialing of each individval authority. To facilitate this and to
insure compliance with section 709.202(1), each individual authority should appear in a separate
paragraph and a place should be provided for the principal to sign or initial next to each paragraph.
Authority specified in a paragraph the principal signs or initials will be authorized; authority specified
in a paragraph that the principal declines to sign or initial will not.

2) Other restrictions and limitations

In addition to increased formalities, section 702.202 places new restrictions and
limitations on these authorities. Three of these apply across the board. As a somewhat redundant but
useful reminder to agents, all of these authorities are explicitly made subject to the agent’s duties
under section 709.114, including the duty to preserve the principal’s actually known estate plan.®s All
are also subject to the proviso that the authorities must not be otherwise prohibited by another
agreement or instrument to which the authority or property is subject.8¢ Less obviously, the
authorities listed in section 709.202(1) apply only with respect to an agent’s exercise of authority on
or after the effective date of the Act. This follows directly from section 709.402(4) which states that
an act done before the effective date of the Act is not affected by the Act.8” Additional restrictions
and limitations are discussed below.

(a) Authority to amend, modify, revoke, or terminate the principal’s
trust

Even assuming full compliance with the additional formalities imposed in
section 709.202, an agent may amend, modify, revoke, or terminate a trust for which the
principal is the settlor only if the trust instrument explicitly provides for amendment,
modification, revocation, or termination by the settlor’s agent.38

(b) Special limitation on general authority to make gifts

Assuming compliance with the formalities required by section 709.202, an
agent may be authorized to make gifts of the principal’s property by transfer or exercise of a
principal’s presently exercisable general power of appointment.?® The authority may relate to gifts of
specific property or it may be phrased as a general authority to make gifts. In this latter case,

85 See §709.202(1).
8  Seeid.

87 Note that the relevant issue here relates to when an agent exercises authority not to when the instrument itself was
executed. Indeed, the Act applies to a power of attorney whether the power was executed before or after the effective
date of the Act. See § 709.402(1). However, since the Act has no effect on actions taken prior to the effective date of
the Act, the Act has nothing to say with respect to pre-Act actions of agents of legacy powers. To further clarify, the
Committee is aware of a difference of opinion on the effectiveness under current law of an authorization in a power of
attorney for the agent to create a trust of the principal’s property. Because the Act applies only to exercises on or
after its effective date, the Act avoids taking a position on the issue as it relates to pre-Act exercises of the agent’s
purported authority. However, even if Florida courts conclude that an authority to create a trust is not permissible
under current law, if the authority is included in a legacy power of attorney, it will become effective for exercises on
or after the effective date of the Act.

For additional discussion of how section 709.202 relates to legacy powers of appointment, see “Inapplicability of
section 709.202 to legacy powers ”, infra p. 21.
8 §709.202(1)(b).

89 A presently exercisable general power of appointment is a power of appointment exercisable at the time in question in
favor of the principal, the principal’s estate, the principal’s creditors, or the creditors of the principal’s estate. The
term does not include a power exercisable in a fiduciary capacity or only by will. It includes a power that in not
exercisable until the occurrence of a specified event, the satisfaction of an ascertainable standard, or the passage of a
specified period only after the contingency associated with the power has occurred. § 709.102(7).
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however, unless the authorization provides otherwise, gifts by the agent may not exceed the annual
exclusion amount specified in IRC s. 2503 (or twice that amount in the case of a split gift).°® An
agent’s authority to consent to gift splitting for gifts made by the principal’s spouse is similarly
limited. %1

Example 9: P’'s power of attorney effectively authorizes her

agent to create revocable and irevocable trusts on P’s behalf.

The power does not, however, specifically authorize the agent

to make gifts in excess of the gift tax annual exclusion.

Although the agent may create an irrevocable trust, the initial

funding of the trust and all subsequent transfers of property to

the trust are subject to the restrictions imposed by section

709.202(3)(a). The restrictions do not apply to a revocable

trust.

() Special restriction for actions that benefit unrelated agents

Notwithstanding an expressed general enumeration of authority to do an act,
unless a power expressly provides otherwise, an agent who is not an ancestor, spouse, or descendant
of the principal, may not exercise authority to create in the agent or in someone the agent is legally
obligated to support, any interest in the principal’s property whether by gift, right of survivorship,
beneficiary designation, disclaimer, or otherwise.%2

3) Inapplicability of section 709.202(1) to certain banking and
investment transactions

Section 709.202(4) addresses a concern that financial institutions have when an
agent makes a deposit to or a withdrawal from accounts held in survivorship or beneficiary form.
Without more, the authority to take these actions could be seen as an authority to create or modify
rights of survivorship or beneficiary designations to which the more stringent formality provisions of
section 709.202(1) apply. Section 709.202(4) provides to the contrary. The section provides that, if a
power of attorney is otherwise sufficient to grant an agent authorization to conduct banking or
investment transactions, either using the incorporation methodology allowed by section 709.208(1)
and (2), or otherwise, then making a deposit to or a withdrawal from an insurance policy, retirement
account, IRA, benefit plan, bank account, or any other joint or payable on death account is not a
power to create or modify rights of survivorship or beneficiary designations and no further specific
authority is required for the agent to exercise such authorization.?

v
4) Inapplicability of section 709.2#2 to legacy powers

Legacy powers of attorney present a special problem with respect to the additional
formalities imposed by section 709.202(1). Because the sign-or-initial requirement is new under the
Act, it is unlikely that any legacy power will comply with it. Section 709.202(5) addresses this
concern. Under it, notwithstanding anything to the contrary in section 709.202, if a legacy power is
otherwise sufficient to authorize an agent to exercise any of the authorities described in section
709.202(1), then the power of attorney is sufficient to the same extent under the Act. Asa

% See §709.202(3)(a).
9 See §709.202(3)(b).
2 §709.202(2).

9 Section 709.202(4) also provides that banks and other financial institutions have no duty to inquire as to the
appropriateness of the agent’s actions and no liability to the principal or to other persons for actions taken in good
faith reliance on the appropriateness of the agent’s actions. The section does not eliminate the agent’s duties and
liability to the principal.
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consequence of this provision, legacy powers are not subject to the sign-or-initial requirement of
section 709.202(1). Nor are they subject to the limitations imposed by sections 709.202(2) and (3).

7. Liability of agents

a) In general

An agent is a fiduciary®* and as such is liable for improper acts or omissions.

However, the extent of liability is affected by several other Act sections. For one, an agent’s liability
assumes that the agent has accepted the power. Since acceptance may be limited, so too may be the
agent’s liability.

Example 10: Prior to losing capacity, P executed a power of attorney

designating A as agent and authorizing A to conduct banking and

investment transactions in conformity with the requirements of section

709.208. The power of attorney had no provision dealing with

acceptance of the power. After P lost capacity, A deposited checks in

P’s savings account and drew checks on P*'s checking account to pay

for P's support and other needs. A received and saved the statements

from P’s brokerage account, but did not take any other actions with

respect to that account. On these facts, A's actions manifest

acceptance of the authority to conduct banking transactions but not the

authority to conduct investment transactions.

Example 11: Same as Example 10, except A communicated regularly
with P’s securities broker. He followed the broker's recommendations
on some securities purchases and he directed the broker to sell some
stock when A needed cash for P's support. On these facts, A’s actions
manifest acceptance of the authority to conduct investment transactions.
Accordingly, A can be held liable if his acts or omissions do not meet his
duties under Florida’s Prudent Investor Rule.

In addition, many of the duties imposed on an agent apply only when the agent has
actual knowledge of some fact or circumstance. This includes the duties to:

e Take action to safeguard the principal’s interests when the agent knows of a
breach or imminent breach by another agent;®

e Act in an a manner not contrary to the principal’s expectations;*
e  Preserve the principal’s estate plan;*” and
e Cooperate with the principal’s health care decision-maker.®

Obviously, there can be no liability with respect to these duties in the absence of the
required actual knowledge. Moreover, an agent that acts in good faith is not liable for any failure to
preserve the principal’s estate plan even when that plan is actually known by the agent.?® Likewise,
good faith will insolate an agent from responsibility for actions taken without knowledge that the
agent’s authority has terminated or been suspended;'%°

94 See § 709.114(1), initial sentence.
9 See § 709.111(4) discussed in “Liability for actions of co-agents and successor agents”, infra p. 22,

9% See § 709.114(1)(a)1 discussed in “The duty not to act in a manner that is contrary to the principal’s actually known
reasonable expectations”, supra p. 12.

97 See § 709.114(1)(a)4 discussed in “The duty to preserve the principal’s estate plan”, suprap. 13.
98 See § 709.114(2)(d) discussed in “The duty to cooperate with health-care providers”, suprap. 16.
9% See § 709.114(3).

100 See §§ 709.109(4).
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b) Liability for actions of co-agents and successor agents

An agent that has actual knowledge of a breach or imminent breach by another agent
has a duty to take reasonably appropriate actions to safeguard the principal’s best interests. If the
agent has a good faith belief that the principal is not incapacitated, this duty is satisfied if the agent
gives notice of the breach or pending breach to the principal.!o!

Otherwise:

Except as provided in the power of attorney, a co-agent or successor agent
who neither participates in nor conceals another agent’s breach is not liable
for the other agent’s actions or omissions;!02

A successor agent has no duty to review the conduct or decisions of a
predecessor agent;!% and

A successor agent has no duty to institute any proceeding against a
predecessor agent or to file any claim against any predecessor agent’s estate,
for any of the predecessor agent’s actions or omissions as agent.104

c) Liability for actions of others

In very limited situations, the Act permits an agent to delegate authority to other
persons.1% In the case of a proper delegation pursuant to the Florida Prudent Investor Rule, the
delegating agent is not liable for an act, error of judgment, or default of the delegee, provided the
agent exercises reasonable care, judgment, and caution in selecting the delegee, establishing the scope
and terms of the delegation, and in periodically reviewing the delegee’s actions.106

d) Exoneration

A power of attorney may include a provision exonerating the agent for liability for
acts, omissions, or decisions made in good faith. The provision is effective except to the extent it:

Relieves the agent for liability for breaches committed dishonestly, with
improper motive, or with reckless indifference to the purposes of the power of
attorney or the principal’s best interest; or

Was inserted as a result of an abuse of a confidential or fiduciary relationship
with the principal.!?’

10 §709.111(4).
102 §709.111(3).
103 §709.111(5).
104 1d.

On the situations where the Act permits an agent to delegate authority, see § 709.114(1)(b) relating to delegation

under the Florida Prudent Investor Rule and § 709.201(1)(a) relating to the delegation of authority to register
securities into or out of nominee form.

106 See §518.112(1) and (4).

107 §709.115.
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e) Damages and costs

An agent that violates its duties under the Act is liable to the principal or the
principal’s successors for the amount required to restore the principal’s property to what it would
have been had the violation not occurred and for reimbursement for fees and costs paid from the
principals funds on the agent’s behalf in defense of the agent’s actions.108

8. Acceptance, rejection, liability, and reliance of third persons

a) Acceptance of a power of attorney

Subject to the exceptions discussed here, section 709.120(1)(a) requires a third person
to accept or reject a power of attorney within a reasonable time. For financial institutions, four
business days is presumed to be a reasonable time to accept or reject an agent’s authority to conduct
banking or investment transactions pursuant to section 709.208.19° What constitutes a reasonable
time for acceptance or rejection in other situations will depend on the circumstances and the terms of
the power of attorney instrument. With respect to that instrument, a third person may not require an
additional or different form of the power of attorney; the instrument must be accepted or rejected, as
is.110 A third person may, however, require the agent to execute an affidavit stating where the
principal is domiciled, that the principal is not deceased, and that there has been no revocation, partial
or complete termination by adjudication of incapacity or by the occurrence of an event referenced in
the power of attorney, or suspension by initiation of proceedings to determine the principal’s
incapacity or to appoint a guardian of the principal.!!! In addition, if the power appears to be properly
executed, a third person may make a good faith request for:

e An English translation, if the power is not wholly in English; or

¢ An opinion of counsel as to any matter of law, if the third person provides the
reason for the request in a writing or other record. !12

b) Rejection of a power of attorney

A third person that rejects a power of attorney must state the reasons for the rejection
in writing.!’> In this regard, section 709.120(2) states that a third person is not required to accept a
power of attorney if:

e The third person is not otherwise required to engage in a transaction with the
principal in the same circumstances;

e The third person has knowledge of the termination of the agent’s authority or
of the power of attorney;

s A timely request by the third person for an affidavit, English translation, or
opinion of counsel is refused by the agent;

108 §709.117.

109§ 709.120(1)(b). Section 709.208 is discussed in “Special rules for banks and other Jinancial institutions”, supra p.
18.

10 See § 709.120(1)(c).
U1 See §§ 709.119(2) and (3)(c). The Act includes a suggested form for the affidavit. See § 709.1 19(2)

12 See § 709.119(3)(a) and (b). The English translation or opinion of counsel must be provided at the principal’s
expense unless the request is made after the time allowed for acceptance or rejection of the power of attorney. §
709.119(4).

13 §709.120(1)(a).
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The person in good faith believes that the power is invalid or that the agent
lacks the authority to perform the act requested; or

The third person makes, or has knowledge that another person has made, a
report to the local adult protective services office stating a good faith belief
that the principal may be subject to physical or financial abuse, neglect,
exploitation, or abandonment by the agent or by a person acting for or with
the agent.

c¢) Liability for an improper failure to accept a power of attorney

A third person that improperly refuses to accept a power of attorney is subject to a
court order mandating acceptance and to liability for damages, including reasonable attorney’s fees
and costs, incurred in any action or proceeding that confirms the validity of the power of attorney or
mandates acceptance of it.114

d) Protection of third persons that act in reliance on a power of
attorney

The Act includes several provisions that afford protection from liability to third

persons. These include:

Section 709.202(4), which applies to financial institutions that honor an
agent’s authorized authority to conduct banking or investment transactions.
The section relieves financial institutions from any duty to inquire as to the
appropriateness of an agent’s exercise of the authority and protects the
institutions from liability to the principal or to any other person for actions the
institution takes in good faith reliance on the appropriateness of the agent’s
actions. The section does not eliminate the agent’s duties or potential liability
to the principal;

Section 709.119(5), which applies to third persons who rely in good faith on
an English translation; opinion of counsel, or affidavit of an agent; and

Section 709.119(1)(a), which provides that third persons that accept in good
faith a power of attorney that appears to be properly executed may rely upon
the power and may enforce an authorized transaction against the principal’s
property as if the power of attorney and the agent’s authority under it were
genuine, valid, and still in effect. For purposes of this provision (and without
limitation) the requisite good faith does not exist if the third person has notice
that the power of attorney or the agent’s authority is void, invalid, suspended
or terminated.

9. Judicial relief

Section 709.1

16 deals with judicial relief. Under the section, a court may construe or

enforce a power of attorney, review the agent’s conduct, terminate the agent’s authority, remove the
agent, and grant appropriate relief. A petition for judicial relief may be made by the principal or his
agent (including any nominated successor agent); a guardian, conservator, trustee or other fiduciary

acting for the principal
agent authority or cond

or the principal’s estate; a health care decision-maker (with respect to relevant
uct); a governmental agency having regulatory authority to protect the

principal’s welfare; a person who is asked to honor the power of attorney; or any other interested

114 §709.120(3).
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person (such as the principal’s spouse, parent or descendant) who demonstrates that they are
interested in the principal’s welfare and have a good faith belief that intervention by the court is
necessary. In all actions for judicial relief under the Act, the court shall award taxable costs (including
reasonable attorney’s fees) as in chancery actions. 115

VL. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS

The proposal does not have a fiscal impact on state or local governments.

Vil. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR

The proposal provides Florida citizens with an economical method to plan for the
management of their person and finances, particularly in the event of incapacity. The
proposal will provide economic benefit to the private sector by enhancing the usefulness of
powers of attorney, while at the same time protecting the principal, the agent, and those who
deal with the agent.

VIII. CONSTITUTIONAL ISSUES
There are no Constitutional issues.
V. OTHER INTERESTED PARTIES
Elder Law Section of The Florida Bar — supports

Florida Bankers Association — supports
Business Law Section of The Florida Bar — review pending

115§ 709.116.
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